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vABSTRACT
Damages are always the usual remedy when there is a breach of contract. 
However, due to the limited effectiveness of the remedy of damages in some cases, it 
caused the development of equity, and subsequently equitable remedies. Injunction is 
one of the equitable remedies and it is regarded as extraordinary. It is made available 
only in limited circumstances. Threfore, this master project intends to identify what 
circumstances, which is limited, that injunction will be available to the parties in a 
building contract. This project is carried out mainly through documentary analysis of 
law journals, such as Malayan Law Journal, Singapore Law Report, Building Law 
Report, etc. Due to time constraint, questionnaire survey or interview is not carried out. 
Results show that there are 11 circumstances in which the injunctions (prohibitory, 
mandatory and Mareva injunctions) will be available to the parties and 4 circumstances 
in which injunction would not be available to the parties in a building contract (as 
provided in Chapter 4). Rhind J in the case of Concorde Construction Co Ltd v Colgan 
Co Ltd [1984] 29 Build LR 120 mentioned that the judge will ordinarily grant injunction 
“as of course” in certain familiar situations which keep recurring. Since the 
circumstances discussed are the situations which had occur for the past few 10 years, 
therefore, it is hoped that it would provide a guideline to parties in a building contract 
when they could succeeding in applying injunction if they resort to it.
vi
ABSTRAK
Ganti rugi adalah remedi yang biasa dituntut oleh pihak apabila berlakunya 
pecah kontrak. Disebabkan keberkesanan ganti rugi dalam sesetengah kes, wujudnya 
pembangunan peraturan ekuiti dan seterusnya remedi yang berdasarkan ekuiti. Injunksi 
adalah salah satu remedi yang berdasarkan ekulti and ia dikatakan sebagai remedi yang 
luar biasa. Injunksi hanya boleh dikeluarkan oleh mahkamah dalam keadaan yang 
terhad. Jadi, projek sarjana ini bertujuan untuk mengenalpasti keadaan yang terhad ini di 
mana injunksi boleh dikeluarkan untuk pihak kepada sesuatu kontrak pembinaan. Projek 
ini dijalankan melalui analisis dokumen, iaitu laporan undang-undang seperti Malayan
Law Journal, Singapore Law Report, Building Law Report, dan sebagainya. Disebabkan 
masa yang terhad diperuntukkan untuk menyiapkan project ini, kajian borang selidik dan 
temuramah tidak dijalankan. Kajian ini menunjukkan bahawa terdapat 11 keadaan di 
mana injunksi (injunksi prohibitori, mandatori dan Mareva) boleh dikeluarkan dan 4 
keadaan di mana ia tidak boleh dikeluarkan untuk pihak kepada sesuatu kontrak 
pembinaan (seperti yang diterangkan dalam bab 4). Rhind J dalam kes Concorde
Construction Co Ltd v Colgan Co Ltd [1984] 29 Build LR 120 pernah mengatakan 
bahawa hakim akan mengeluarkan injunksi “as of course” dalam keadaan yang sentiasa 
berlaku. Jadi, projek ini diharapkan boleh menjadi satu panduan kepada pihak kontrak 
pembinaan semasa mereka ingin memakainya memandangkan keadaan yang 
dibincangkan pernah berlaku dalam beberapa puluh tahun kebelakangan ini. 
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Chapter 1 
CHAPTER 1 
INTRODUCTION
1.1 Background Studies 
Remedy is defined in the Oxford Law Dictionary as: “any the methods 
available at law for the enforcement, protection, or recovery of rights or for 
obtaining redress for their infringement”. Therefore, when there is infringement, or 
rather breach of contract, remedies are always available to the innocent parties.1
In Malaysia, the law relating to remedies is found in various sources. Some 
are statutory2, and some are adapted from the common law being principles of the 
common law and equity.3 Basically, those remedies found can be classified into: -  
1 Martin, E., “A Dictionary of Law.” 5th Edition. (New York: Oxford University Press, 2003), pp. 423; 
Elliott, C. & Quinn, F., “Contract Law.” 4th Edition. (British: Longman, Pearson Education, 2003), pp. 
263.
2 See in particular the Contracts Act 1950 which came into force on 23 May 1950 and the Specific 
Relief Act 1950 which come into force on 4 July 1950. 
3 Section 3 of Civil Law Act allows application of common law and the rules of equity. During the 
period when then English courts were split into courts of common law and of equity, each branch 
developed different remedies. Even though the courts are no longer divided in this way, it is still 
convenient to distinguish between common law and equitable remedies, since their separate histories 
have led to different rules about when they will be applied. 
2(1) Substitutionary remedies
(2) Specific remedies
Substitutionary remedies occur when the plaintiff receives money as a substitute for 
the right, which was violated. On the other hand, specific remedies operate to restore 
to the plaintiff the exact item or state of being of which he was wrongfully deprived.4
According to Professor Barenson (2002), these two types of remedies can be further
divided into four major remedial categories, i.e. damages remedies, coercive 
remedies, declaratory remedies, and restitutionary remedies. However, most of the 
authors classified remedies under the following categories: - 
1. Restitution – in a sense, the innocent party will unilaterally ‘rescinds’ the
agreement at the point of breach and demands the return of money he has 
paid thereunder or the value of goods he has delivered or of such work as he 
has done.5
2. Financial remedies – this includes damages and quantum meruit. Damages is 
a remedy which intends to compensate the innocent party for loss caused by 
breach of contract, i.e. to put the innocent party in the same financial position 
as he would have occupied had the contract been performed while quantum 
meruit is payment for what the parties have done under the contract.6
3. Equitable remedies
Equitable remedies are defined in the Oxford Law Dictionary as: “remedies granted 
by equity to redress wrong”.7 They are generally granted at the discretion of the
Court8 and they include specific performance and injunction.9
4 Prof. Berenson, “Remedies.” (US: Thomas Jefferson School of Law, summer 2002), pp. 1. 
5 Bockrath, J.T., “Contracts and the Legal Environment.” 6th Edition. (UK: McGraw Hill, 2000), pp.
86.
6 Guest, A.G., “Anson’s Law of Contract.” 24th Edition. (London: Clarendon Press, Oxford, 1975), pp.
531; Barker, D. & Padfield, C., “Law Made Simple.” 11th Edition. (Great Britain: Made Simple
Books, 2002) pp. 160 &164. 
7 Martin, E., “A Dictionary of Law.” 5th Edition. (New York: Oxford University Press, 2003), pp. 178. 
8 As per Lord Chelmsford in the case of Lamare v Dixon [1873] LR 6 HL 414 at 423; Section 50,
Specific Relief 1950. 
9 Guest, A.G., “Anson’s Law of Contract.” 24th Edition. (London: Clarendon Press, Oxford, 1975), pp.
531.
3Specific performance is a decree of the court directing that the contract shall 
be performed specifically, that is, according to its terms. The elaborate provisions 
governing the decree are enacted in several sections of the Specific Relief Act.10
Injunction, on the other hand, is called “Preventive Relief” as defined in Part 
III of Specific Relief Act 1950. Section 50 of Specific Relief Act 1950 classify 
injunction as either “temporary” or “perpetual” injunction.11  However, there are
other classifications such as interlocutory injunctions, quit timet injunctions, Mareva
injunctions and mandatory injunctions, which are commonly used nowadays.12
Since injunction is an equitable remedy, it is conditioned upon the 
inadequacy of remedial alternatives.13 However, in certain circumstances, a court 
may even deny in granting an injunction even though plaintiff’s legal remedy is 
inadequate. 14 This is where the court exercises its discretionary power. 15
Furthermore, it is trite law that an injunction will not be issued by the court in order 
to secure the provision of certain services or works, which the court cannot 
effectively superintend or supervise.16
Despite the facts that there are lots of rules and laws governing the granting 
of injunction, injunction can be granted by the court when the court thinks that it is 
proper and just to grant it. However, if the court discovers later that the application 
for injunction was made on suppressed facts, or that the facts upon which the order 
was granted no longer exist, injunction can be varied or dissolved.17
10 Vohrah, B. & Wu, Min Aun, “The Commercial Law of Malaysia.” (Malaysia: Longman, 2004), pp.
179.
11 Specific Relief Act 1950. 
12 Lee, Mei Pheng, “General Principle of Malaysian Law.” 4th Edition. (Ipoh, Malaysia: Penerbit Fajar
Bakti Sdn Bhd, 2001), pp. 173. 
13 Prof. Berenson, “Remedies.” (US: Thomas Jefferson School of Law, summer 2002), pp. 20. 
14 Georg v. Animal Defense League [1950].
15 Prof. Berenson, “Remedies.” (US: Thomas Jefferson School of Law, summer 2002), pp. 5. 
16 Dowty Boulton Paul Ltd v Wolverhampton Corp [1971] 2 All ER 277, [1971] 1 WLR 204; AG v
Colchester Corp [1955] 2 QB 207, [1955] 2 All ER 124. 
17 Lee, Mei Pheng, “General Principle of Malaysian Law.” 4th Edition. (Ipoh, Malaysia: Penerbit Fajar
Bakti Sdn Bhd, 2001), pp. 173. 
41.2 Problem Statement
As discussed above, there are various types of remedies in the event of breach 
where injunction being one type of equitable remedies.18 Prof Barenson (2002) had 
mentioned that it is an effective and powerful remedy wielded by the courts today on 
the fact that injunction is capable of being enforced through the court’s contempt
power.19 In fact, it is also called coercive remedy where when a court renders an
injunction, it orders the defendant to do,20 or refrain from doing, some act21. A
defendant who refuses to comply can be held in contempt and subjected to prison or
fine.22
Despite the fact that it is the effective and powerful remedy, injunction is 
regarded as extraordinary. It is made available only in limited circumstances. 
Outside these circumstances, the victim of a default will have to rely on any rights he
may have to withhold his own performance, terminate or claim compensation.23
Further to this, in relation to building contract, the normal remedy for breach
of contract is the recovery of damages at common law, and not injunction.24  This is 
because majority of issues and disputes in building contract involves money where
the court contended that damages will be an adequate compensation in building
contract.25 For example, in respect of mandatory injunction, the court is reluctant to 
grant such injunction26 to compel the contractor to build when the contractor stops 
work as damages may be an adequate remedy in the sense that the plaintiff can 
engage another builder.27 Also, it would require supervision by the court.28 In respect
18 Guest, A.G., “Anson’s Law of Contract.” 24th Edition. (London: Clarendon Press, Oxford, 1975),
pp. 531. 
19 Prof. Berenson, “Remedies.” (US: Thomas Jefferson School of Law, summer 2002), pp. 4. 
20 Such injunction is called mandatory injunction.
21 Such injunction is called prohibitory injunction.
22 William Jacks & Co Sdn Bhd v Chemquip (M) Sdn Bhd [1994] 3 MLJ 40. 
23 Beale, H., “Remedies for Breach of Contract.” (London: Sweet & Maxwell, 1980), pp. 125-126. 
24 Samuels, B. M., “Construction Law.” (US: Prentice Hall, 1996), pp. 19. 
25 Ibid. 
26 Which would be tantamount to a decree of specific performance.
27 Asif Tufal, “Remedies for breach – Equitable Remedies.” (Law Teacher.net, 2004). pp. 1. 
5of prohibitory injunction, the court had refused to grant such injunction in the case of
Arab Malaysian Corp Builders Sdn Bhd & Anor v ASM Development Sdn Bhd29 on 
the ground that the application in the case was an action for money and not falling 
under the Specific Relief Act. 
Therefore, it is clear from the above discussion that damages are always the
main remedy for the parties in building contract in the event of breach30, while the
equitable remedy, i.e. injunction is exceptional, extraordinary and less common.
It is made available only in limited circumstances. 31 But, what are those
circumstances? Also, the question of “Whether injunction should be granted in this 
case?” is one of the most popular questions asked by judges when assessing the
remedy (injunction) for parties in a building contract, such as the Abdul Malek J in 
Kong Wah Housing Development Sdn Bhd v Desplan Construction Trading Sdn 
Bhd32, Peh Swee Chin J in Petowa Jaya Sdn Bhd v Binaan Nasional Sdn Bhd33,
Abdul Malik Ishak J in Vistanet (M) Sdn Bhd v Pilecon Civil Works Sdn Bhd34 and so 
on. Hence it is important and necessary for us to understand the circumstances,
which are limited, that will be available to the parties to a building contract. With the
knowledge, parties in the building contract would have little idea on how could 
succeed in the application for injunction and when they can apply for injunction.
Thus, the above-mentioned question forms the basis for this research which intends
to identify the closest answers of it. 
28 The supervision will be difficult as it requires continuous supervising of building work and the
building specifications are often too imprecise; Paterson, J., Robertson, A. & Heffey, P., “Principles of
Contract Law.” 2nd Edition. (Melbourne: Thomson Law Book Co., 2005), pp. 477.
29 [1998] 6 MLJ 136. 
30 Samuels, B. M., “Construction Law.” (US: Prentice Hall, 1996), pp. 19. 
31 Beale, H., “Remedies for Breach of Contract.” (London: Sweet & Maxwell, 1980), pp. 125-126; 
Paterson, J., Robertson, A. & Heffey, P., “Principles of Contract Law.” 2nd Edition. (Melbourne:
Thomson Law Book Co., 2005), pp. 477.
32 [1991] 3 MLJ 269. 
33 [1988] 2 MLJ 261. 
34 [2005] 6 MLJ 664. 
61.3 Objective of Research 
From the problem statement, the following is the objective of the study: - 
1. To identify the circumstances that injunction will be available to the parties in
a building contract.
1.4 Scope of Research 
The following are the scopes for this study: - 
1. Only cases related to building contract will be discussed in the study.
2. The circumstances discussed are those arising thereunder, in connection 
therewith and related to the building contract.
1.5 Importance of Research 
The importance of this study is to give an insight of the equitable remedy, i.e. 
injunction, available to the parties in a construction industry. After this study, the 
parties will know when the injunction will be available to them. Both the successful
and unsuccessful applications for injunctions will be discussed in order to be
guidelines for parties when they resort to injunction. 
71.6 Research Process and Methods of Approach 
Research process and method of approach will be used as guidelines so that 
the research could be done in a systematic way to achieve the research objective. The
research process generally consists of 4 stages, i.e. 1st stage: initial study and fixing 
research topic, objective, scope and outline, 2nd stage: data collection and recording, 
3rd stage: data analysis and interpretation and 4th stage: writing. The following will be
the research process and the methods of approach used for this research (refer to 
figure 1.1).
1.6.1 1st Stage 
First stage of research involves initial study. Two approaches will be used in 
the initial study, i.e. discussion with friends and lecturers regarding what research 
topic can be done, and initial literature review to get idea of the research topic. After
the initial study, the rough idea of the research topic is obtained. The objective and 
scope of the research are fixed then. Further to this, a research outline will be 
prepared in order to identify what kind of data will be needed in this research. Also,
data sources will be identified as well. 
1.6.2 2nd Stage 
During this stage, data collection can be started. There are two types of data 
being collected, namely primary data and secondary data. Data will be collected 
mainly through documentary analysis. Important data found will be recorded 
systematically.
81.6.2.1 Primary Data 
Primary data collected mainly from Malayan Law Journal, Singapore Law 
Report, Building Law Report, Construction Law Report and other law journals. It is 
collected through the LexisNexis law database. All the cases relating to the research 
topic will be collected. Next, those cases will be sorted according to different fields 
such as cases relating to construction industry, shipping industry, manufacturing
industry, etc. Then, those cases will be sorted again to building contract cases, cases 
relating to land matters, etc. Important cases will be used for the analysis at the later
stage.
1.6.2.2 Secondary Data 
Secondary data is data obtained from research done by third parties other than 
the writer. Sources of secondary data consist of books, act, articles and seminar
papers. These sources are important to complete the literature review chapter.
(a) Books 
Books are the main secondary data sources. Books relating to equitable 
remedies and injunction will be read and understand to know in depth the theories 
relating to the research field. All the relevant books will be obtained from the library
of University of Technology Malaysia. 
(b) Seminar Papers And Articles 
Seminar papers and articles will be the sources to strengthen the theories
found in books. 
9(c) Act 
Act is an important source to support the literature review chapter and 
analysis done. Act used is mainly the Specific Relief Act 1950 (Act 137). 
1.6.3 3rd Stage 
3rd stage of research involves data analysis, interpretation and data 
arrangement. This process is to process and convert the data collected to information
that is useful for the research. Arrangement of data tends to streamline the process of 
writing of the paper. 
1.6.4 4th Stage 
4th stage of the research is the last stage of the research process. It mainly
involves writing up and checking of the writing.
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1st stage 
2nd stage 
3rd stage 
4th stage 
Initial Study 
Fix the research topic 
Fix the research objective, scope and prepare the research outline
Data Collection 
Data analysis & interpretation 
Data arrangement 
Writing
Checking
Identify type of data needed and data sources 
Approach: Documentary Analysis 
??Law Journals, e.g. Malayan Law Journal, 
Singapore law Report, Building Law Report, etc. 
??Books
??Other Journals 
Approach 1: Literature review
??Books, journals, internet sources 
Approach 2: Discussion 
??Discussion with friends and lecturers 
Data Recording 
Figure 1.1: Research Process and Methods of Approach
Chapter 2 
CHAPTER 2 
EQUITABLE REMEDIES 
2.1 Introduction 
This chapter is the introductory chapter which intends to discuss some basic 
terminologies and provide a general understanding of equitable remedies and 
injunction that will be useful to enhance the understanding when reading the 
following chapters.
2.2 Equitable Remedies 
Damages are always the usual remedy when there is a breach of contract. 
However, due to the limited effectiveness of the remedy of damages in some cases, it 
caused the development of equity, and subsequently equitable remedies. 35  The 
35 From the Middle Ages on, there was much dissatisfaction with the common law system for several 
reasons. One of them is that the common law courts offered a limited range of remedies: they could 
order the payment of damages but they could not order someone to do something or to refrain from 
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purpose of these equitable relief is for equity, i.e. just and convenience. Because 
equity acts in personam (against the person, rather than against property), a court 
exercising equitable jurisdiction has power to order parties to perform their 
contractual obligations or refrain from acting in breach of contract.36
An important difference between damages and equitable remedies is that 
while damages are available as of right to a plaintiff, who can establish a breach of 
contract, equitable remedies are available on equitable principles, which will be 
discussed in para 2.4 and discretionary basis.37 A court may, in the exercise of its
discretion, require the plaintiff to submit to terms as a condition of obtaining 
equitable remedies.38
For example, where a plaintiff seeking specific performance has himself or
herself breached the contract, for example, the court may require the plaintiff to
compensate the defendant for loss caused by the breach as condition of obtaining 
equitable relief.39 The court may also exercise its discretion by refusing to grant an 
injunction or specific performance. This is not an unfettered discretion, but is 
exercised according to well-established principles that govern the considerations
taken into account by the court.40
The principle applied by the courts to decide whether or not to grant relief in 
the given circumstances, regardless of the relief being sought, reflects one universal 
doing something. Therefore, a separate court developed, the Court of Chancery, to redress various
inadequacies of the common law. It was this court that administered and developed a system of 
doctrines and remedies that we described as equitable; Paterson, J., Robertson, A. & Heffey, P.,
“Principles of Contract Law.” 2nd Edition. (Melbourne: Thomson Law Book Co., 2005), pp. 465. 
36 Paterson, J., Robertson, A. & Heffey, P., “Principles of Contract Law.” 2nd Edition. (Melbourne:
Thomson Law Book Co., 2005), pp. 465. 
37 See Dowsett v Reid [1912] 15 CLR 695, 705-706; Guest, A.G., “Anson’s Law of Contract.” 24th
Edition. (London: Clarendon Press, Oxford, 1975), pp. 531. 
38Section 50 of Specific relief Act; Paterson, J., Robertson, A. & Heffey, P., “Principles of Contract
Law.” 2nd Edition. (Melbourne:Thomson Law Book Co., 2005), pp. 466. 
39 See Mehmet v Benson [1965] 113 CLR 295. 
40 Goldsborough, Mort & Co v Quinn [1910] 10 CLR 674, 697-698; Fullers’ Theatres Ltd. v
Musgrove [1923] 31 CLR 524, 549; As per Jessel MR in the case of Beddow v Beddow [1878] 9 Ch D
89; As per Edgar Joseph Jr J in the case of Tan Lay Soon v Kam Mah Theatre Sdn Bhd (Malayan
United Finance Bhd, Intervener [1992] 2 MLJ 434. 
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underlying factor, namely, a general obligation to relieve against unconscionable 
conduct.41
Equitable remedies include specific performance and injunction.42 These two
remedies are coercive remedies. When a court renders an injunction or specific 
performance, a defendant can be ordered the defendant to do or refrain from doing 
some act. A defendant who refuses to comply can be held in contempt and subjected 
to prison or fine.43
2.2.1 Specific Performance
Specific performance in its narrow or ‘proper’ sense was defined by Dixon J
in JC Willianson Ltd v Lukey and Mulholland44 as ‘a remedy to compel the execution 
in specie of a contract which requires some definite thing to be done before the 
transaction is complete and the parties’ rights are settled and defined in the manner 
intended’. In short, specific performance is a decree of the court directing that the
contract shall be performed specifically, that is, according to its terms. The elaborate
provisions governing the decree are enacted in several sections of the Specific Relief
Act 1950.45
Where a contract is suitable for a decree of specific performance, the plaintiff
may commence proceedings as soon as the defendant threatens to refuse performance
or breaches the contract by failing to perform when the time for performance
41 Halbury’s Law of Malaysia, Volume 14: Remedies & Syariah Law, pp 75. 
42 Guest, A.G., “Anson’s Law of Contract.” 24th Edition. (London: Clarendon Press, Oxford, 1975),
pp. 531. 
43 William Jacks & Co Sdn Bhd v Chemquip (M) Sdn Bhd [1994] 3 MLJ 40. 
44 [1931] 45 CLR 282. 
45 Vohrah, B. & Wu, Min Aun, “The Commercial Law of Malaysia.” (Malaysia: Longman, 2004), pp.
179.
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arrives.46 In seeking a decree of specific performance, there are certain things the
plaintiff must establish: the contract in question must be enforceable at common law; 
the plaintiff must have provided valuable consideration47; and damages must be an 
inadequate remedy48 in the circumstances.49 There are also several factors50 the court
will take into account in deciding whether to exercise its discretion to award or 
refuse specific performance.51
The source of specific performance, and vast majority of the examples of its 
application, is to be found in the field of sale of land. There are very few 
circumstances of the remedy being granted to a party in a situation similar to 
building or engineering contract.52 However, “The rule has now been settled that the 
court will order specific performance of an agreement to build if – 
i. The building work is sufficiently defined by the contract, for example, by
reference to detailed plans; 
ii. The plaintiff has a substantial interest in the performance of the contract 
of such a nature that damages would not compensate him for the 
defendant’s failure to build, and 
iii. The defendant is in possession of the land so that the defendant cannot
employ another person to build without committing a trespass.”
46 Turner v Bladin [1951] 82 CLR 463, 472. 
47 Jefferys v Jefferys [1841] Cr & Ph 138, 41 ER 443. 
48 Wilson v Northhampton and Banbury Junction Railway Co [1874] 9 Ch App 279, 284, quoted in
approval in Dougan v Ley [1946] 71 CLR 142, 150. 
49 These conditions will be outside the scope of this project report to discuss in detail. The detail will 
be available in Paterson, J., Robertson, A. & Heffey, P., “Principles of Contract Law.” 2nd Edition.
(Melbourne: Thomson Law Book Co., 2005), pp. 466-467. 
50 Those factors include supervision, mutuality, delay in seeking relief, breach, readiness and
willingness to perform, hardship, unfairness, impossibility, illegality and futility. These factors will 
also be outside the scope of this project report to discuss about. The detail will be available in Spry,
I.C.F., “The Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne: The
Law Book Company Limited, 1971), pp. 50-291. 
51 Paterson, J., Robertson, A. & Heffey, P., “Principles of Contract Law.” 2nd Edition. (Melbourne:
Thomson Law Book Co., 2005), pp. 466-473.
52 Wallace, D.I.N., “Hudson’s Buildings & Engineering Contracts.” 11th Edition. Volume I. (London:
Sweet & Maxwell, 1995), pp. 675-676. 
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As stated, where specific performance is desired, the contract must be 
sufficiently clear as to what is to be performed. The modern trend appears to be less
meticulous about this where what is required is reasonably apparent.53
2.2.2 Injunction 
Lord Cairns described injunction as specific performance of a negative 
bargain.54 Injunction is also called “Preventive Relief” as classed in Part III of
Specific Relief Act 1950.55 This is because injunctions are prohibitory in their most
common form. That is, they are orders prohibiting parties from breaching their
contractual undertakings and, usually, they are granted to stop one party doing 
something he or she has promised not to do.56
Less common, but also available, are mandatory injunctions. As the name
implies, they are injunctions designed to compel performance of some obligation 
arising under a contract. 57 A mandatory injunction does this by prohibiting a
defendant from acting otherwise than as is required under the contract.58
Mandatory injunctions are important because, as a general rule, specific 
performance will not be granted for part of a contract (unless that part is completely
severable). Therefore, in appropriate circumstances, a plaintiff can achieve through a
53 Wallace, D.I.N., “Hudson’s Buildings & Engineering Contracts.” 11th Edition. Volume I. (London:
Sweet & Maxwell, 1995), pp. 678. 
54 See Doherty v Allman [1878] 3 App Cas 709. 
55 Specific Relief Act, 1950. 
56 Graw, S., “An Introduction to the Law of Contract.” 5th Edition. (Australia: Thomson Lawbook Co.,
2005), pp. 447; RCA Sdn Bhd v Pekerja-pekerja RCA Sdn Bhd & Ors [1991] 1 MLJ 127. 
57 Graw, S., “An Introduction to the Law of Contract.” 5th Edition. (Australia: Thomson Lawbook Co.,
2005), pp. 448. 
58 See Burns Philp Trust Co Pty Ltd v Kwikasair Freightlines Ltd [1963] 80 WN (NSW) 801. 
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mandatory injunction what he or she could no achieve through specific performance
– enforcement of a term of a contract in isolation. 59
Like specific performance, injunction is an equitable remedy and therefore
entirely in the court’s discretion.60 It cannot be sought as of right and it will not be
granted where common law damages would be an adequate remedy, where it would 
cause hardship or injustice or where its likely effectiveness would be suspect.
Similarly, a plaintiff may be refused injunction relief if he or she is in breach or is 
not ready, willing and able to perform his or her outstanding obligations under the 
contract. Since an injunction is an equitable remedy, it can be varied or dissolved if 
the court discovers later that the application for injunction was made on suppressed 
facts or that the facts upon which the order was granted no longer exist.61
Further detail for injunction will be given in Chapter 3. 
2.3 Injunction Versus Specific Performance
The distinction between a decree of specific performance and other 
injunctions to enforce contractual terms is not as clear as one might expect. The best 
explanation is that specific performance is usually granted to ensure compliance with 
a particular term of a contract. 62 This explanation, however, is not entirely 
satisfactory, because although it is sometimes said that specific performance will not 
59 Graw, S., “An Introduction to the Law of Contract.” 5th Edition. (Australia: Thomson Lawbook Co.,
2005), pp. 448. 
60 Specific Relief Act, 1950; Uff, J., “Construction Law.” 5th Edition. (London: Sweet & Maxwell,
1991), pp. 354. 
61 Lee, Mei Pheng, “General Principle of Malaysian Law.” 4th Edition. (Ipoh, Malaysia: Penerbit Fajar
Bakti Sdn Bhd, 2001), pp. 173. 
62 Paterson, J., Robertson, A. & Heffey, P., “Principles of Contract Law.” 2nd Edition. (Melbourne:
Thomson Law Book Co., 2005), pp. 476. 
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be granted in respect of only part of an unseverable contract63, there are exceptions to
this rule.64
But, in short and precise terms, an injunction can still be said is almost 
specific performance in reverse. 65 Injunctions, in their common form, are
prohibitory.66 An injunction is usually granted to restrain the breach of a negative
stipulation in a contract; that is, a contractual undertaking not to do something.67 On 
the other hand, specific performance will compel the execution of something.68
2.4 Equitable Maxims69
Before discussing further the equitable remedies, it is important to note the 
equitable maxims as they explain the nature of equity and the concepts on how 
equitable remedies are granted. These maxims would influence the circumstances in 
which equitable remedies will be available to a party.
Equitable relief functions through the themes expressed in equitable maxims.
The main maxims are: -
63 JC Willianson Ltd v Lukey and Mulholland [1931] 45 CLR 282, 294. 
64 See Spry, I.C.F., “The Principles of Equitable Remedies.” 6th Edition. (Melbourne: The Law Book
Company Limited, 2001), pp. 109-113. 
65 Prof. Berenson, “Remedies.” (US: Thomas Jefferson School of Law, summer 2002), pp. 4. 
66 Graw, S., “An Introduction to the Law of Contract.” 5th Edition. (Australia: Thomson Lawbook Co.,
2005), pp. 447. 
67 Paterson, J., Robertson, A. & Heffey, P., “Principles of Contract Law.” 2nd Edition. (Melbourne:
Thomson Law Book Co., 2005), pp. 477 
68 Ibid, pp. 46. 
69 Halbury’s Law of Malaysia, Volume 14: Remedies & Syariah Law, pp 76-77. 
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1. Equity acts in personam 
This means that equity as a court of conscience required the holder of the legal
title to property to act in conscionable manner, and the court would make a
decree binding on the conscience of the defendant rather than affecting the 
property which was under dispute. A decree which affected the property would 
have been referred to as a decree in rem. A decree in personam required the 
defendant to do what was necessary to vest legal title in the plaintiff. Whilst
generally, equity only acted in personam, there were certain cases in which an
equitable decree was in rem.70
2. When the equities are equal, the first in time prevails 
This deals with equitable priorities and notice and is expressed as qui prior est
tempore potior est jure. 71 Examination of the conduct of the earlier interest
holder is necessary to establish whether or not the equities are equal.72
3. Delay defeats equity 
This is doctrine of laches. The emphasis is not so much on the amount of time
that passes between a breach of rights and the action taken on that breach, but 
what has happened in the interim. Thus, if the plaintiff failed to take action on the 
breach of a contract by the defendant, and the court concludes that the plaintiff’s 
rights resulting from the breach had been waived, then relief will be denied 
because the innocent party is deemed to have been estopped or to have 
acquiesced to the breach. Hence, it is the delay plus the additional factors, such as
70 For example, equity had power to make a vesting order in certain cases. In the case of Baker v 
Archer Shee [1927] AC 844, rights of a beneficiary in trust assets can be relieved in equity when the
trustee, or a third party constructive trustee, acts adversely to the interests of the beneficiary. 
71 However, note that the effect of registration of an instrument of dealing, such as a transfer, or a 
charge or lease in excess of three years, or easement, under the National Land Code in West Malaysia,
the Sabah Land Ordinance and the Sarawak Land Code in Sabah and Sarawak respectively, or the
entry of a caveat will affect the traditional operation of the rule.
72 Barry v Heider [1914] 19 CLR 197, 21 ALR 93. 
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acquiescence or any change of position that has occurred on the defendant’s part 
which makes delay a barrier to relief.73
4. Equity is equity 
This may alternatively be rendered as “equity delights in equality”.
5. Equity will not assist a volunteer 
A plaintiff who has not provided consideration for a transaction will not be able
to seek equitable relief on breach of the other party. The rule has a parallel at 
common law, where the doctrine of privity74 prevents a third party suing or being 
sued on a contract; this often based on the principle that if a person does not 
provide consideration for a contract, he is not a party thereto.75
6. Equity will not allow a statute to be used as an engine of fraud76
In most jurisdictions, the most usual operation of this maxim is in respect of the 
Statute of Frauds 167777 which required certain transactions to be evidenced in
writing. Where there was no evidence in writing, but there was evidence of 
sufficient acts of part performance on the part of the plaintiff, relief could be 
given in respect of that transaction.78
73 “Two circumstances always important in such cases are the length of the delay and the nature of the
acts done during the interval, which might affect either party and cause a balance a justice or
injustice in taking the one course or the other, so far as relates to the remedy”: Lindsay Petroleum Co
v Hurd [1874] LR 5 PC at 239 per Lord Selborne LC.
74 Re Dickens, Dickens v Hawksley [1935] Ch 267. 
75 This rule does not apply in respect of beneficiaries of a trust, who are usually volunteers.
76 Sia Siew Hong v Lim Gim Chian [1995] 3 MLJ 141; Rasiah Munusamy v Lim Tan & Sons Sdn. Bhd.
[1985] 2 MLJ 291. 
77 I.e the Statute of Frauds 1677 (Eng). Note that this statute does not apply in West Malaysia, 
although it applies in East Malaysia by virtue of the Civil Law Act 1956 (Act 67) s 3(1)(b), (c). 
78 Walsh v Lonsdale [1882] 21 Ch D 9; Chappell v Times Newspapers Ltd [1975] 2 All ER 233,
[1975] 1 WLR 482. 
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7. He who seeks equity must do equity 
A plaintiff who seeks equitable relief must have performed his own obligations 
under the transaction. For example, a mortgagor who seeks to redeem his land 
must pay what is owing to the mortgagee, including interest, even if the mortgage 
did not provide for the payment of interest.79 Also, a party who seeks specific 
performance of a contract must himself be ready, willing and able to perform.
8. He who approaches equity must come with clean hands 
Equitable relief is discretionary, and hence the conduct of the plaintiff, when 
seeking equitable relief, is one of the factors to be considered by the court. 
Generally, no court will enforce or entertain construction of a contract in a
manner incompatible with the laws or public policies of the state. A party that has 
been guilty of misconduct may be denied equitable relief. The clean hands
doctrine only applies when the plaintiff has acted unjustly in the very transaction 
of which he complains. As a general rule it is required that to be a bar the 
wrongdoing must be connected with the subject of the litigation and have some
relation to the rights of the parties arising out of the transaction.80 In other words, 
the court only considers that conduct in relation to the particular remedy being 
sought.81
9. Equity looks on that as done which sought to be done 
This maxim operates to enable the granting of equitable relief where a transaction 
has not been concluded at common law, but where the concluded transaction 
would have given certain rights.82
79 Al-Wazir v Islamic Press Agency Inc [2001] EWCA Civ 1276, [2002] 1 Lloyd’s Rep 410, where it 
was held that interest may be awarded where it is equitable to do so and, as it is imposed on the
security, may arise against a property which a third party has made security for a debt.
80 Smith, C., “Equitable Remedies.” (Obtained from: http://www.west.net/~smith/equity.htm, 2005) 
81 Duchess of Argyll v Duke of Argyll [1967] Ch 302, [1965] 1 All ER 611. Improper conduct in this
sense denotes legal, not moral, impropriety.
82 A-G (Hong Kong) v Reid [1994] 1 AC 324, [1994] 1 All ER 1, [1993] 3 WLR 1143, when a 
fiduciary accepted a bribe as an inducement to betray his trust, he held the bribe in trust for the person
to whom he owned the duty as fiduciary; and, if property representing the bribe increased in value, the
fiduciary was not entitled to retain any surplus in excess of the initial value of bribe because he was
not allowed by any means to make a profit out of a breach of duty. 
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2.5 Conclusion 
Equitable remedies arise because of the limited effectiveness of the remedy of 
damages in some cases. 83 Equitable remedies, i.e. specific performance and 
injunction are not usual remedy. They will be granted in aid of common law rights 
only when the remedy available at common law will not be adequate in the
circumstances to compensate the plaintiff. This is because equity acts only as a 
supplement to the law rights, and will intervene only where it is necessary to do so 
because common law rights and remedies are inadequate.
Specific performance and injunction are coercive remedies.84 A defendant
who knowingly disobeys such an order is in contempt of court, and the court can use 
its power to compel compliance with the order or punish disobedience.85 Those
powers include the imprisonment of the defendant, the sequestration of his or her 
property and the issuing of fines.86
Equitable remedies are discretionary in nature. They are granted in 
accordance with the equitable maxims as discussed in para 2.4. Those equitable 
maxims will be the factors that will be considered by the court when granting an
equitable remedy, e.g. injunction. 
83 Paterson, J., Robertson, A. & Heffey, P., “Principles of Contract Law.” 2nd Edition. (Melbourne:
Thomson Law Book Co., 2005), pp. 465. 
84 Prof. Berenson, “Remedies.” (US: Thomas Jefferson School of Law, summer 2002), pp. 4. 
85 Australian Consolidated Press Ltd v Morgan [1965] 112 CLR 483, 498; Paterson, J., Robertson, A.
& Heffey, P., “Principles of Contract Law.” 2nd Edition. (Melbourne:Thomson Law Book Co., 2005),
pp. 465. 
86 Spry, I.C.F., “The Principles of Equitable Remedies.” 6th Edition. (Melbourne: The Law Book
Company Limited, 2001), pp. 369-373. 
Chapter 3 
CHAPTER 3 
INJUNCTION
3.1 Introduction 
This chapter concerns with the granting of the equitable remedies of 
injunction to give effect to common law rights arising under the contracts. Injunction 
will be granted in aid of common law rights only when the remedy available at 
common law will not be adequate in the circumstances to compensate the plaintiff. 
This point will be illustrated in detail in para 3.4, i.e. adequacy of remedies. Principle 
governing the granting of injunction and discretionary considerations will be 
discussed as well in para 3.5 and para 3.6 respectively to indicate the circumstances 
in which court should grant injunctions. On the other hand, para 3.7 will be an 
important section in determining which circumstances the injunctions are not 
applicable to the parties. 
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3.2 Injunction 
In Middle Ages, the granting of injunctions has long been regarded as falling 
within the inherent powers of courts of equity in United Kingdom. Indeed, it is true 
to say that it has proved to be the most important of those powers. This is because the
concern of equity with the conscientiousness of particular behaviour of the defendant 
led to a need for a remedy consisting in a personal direction to him requiring him to 
abstain from the performance of defined acts.87
An injunction is an order of an equitable nature restraining the person to 
whom it is directed from performing a specified act, or, in certain exceptional cases,
requiring him to perform a specified act. 88 Injunctions are often classified into
prohibitory or mandatory injunctions according as whether they restrain or require 
the performance of the act which is in question. They may further be classified as
interlocutory or interim injunctions. They may also be classified as either ex parte 
injunction or else as injunctions made on inter partes applications. Again, injunction
are granted on applications brought quia timet, whilst on other occasions relief is not
granted until a breach of the rights of the plaintiff has actually taken place.89
According to Section 50 of Specific Relief Act 1950, the power to issue an 
injunction was given to the High Court.90 It was clear that the plaintiff’s claim for 
87 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 297. 
88 Paterson, J., Robertson, A. & Heffey, P., “Principles of Contract Law.” 2nd Edition. (Melbourne:
Thomson Law Book Co., 2005), pp. 476; Uff, J., “Construction Law.” 5th Edition. (London: Sweet &
Maxwell, 1991), pp. 354. 
89 Refer to para 3.3 for classification of injunctions.
90 Section 50 of Specific Relief Act 1950. 
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perpetual injunction can only be heard by the High Court91 while Subordinate Court 
has no jurisdiction to grant injunction.92
Application for injunctions must be supported by affidavit evidence. 93
According to Section 29 (2) of Government Proceeding Act, no injunction shall be
granted whether directly or indirectly against Government. This provision clearly 
shows that any application of injunction against the Government shall fail in the light
of the above-mentioned provision.94
The court will seek to ensure that injunctive relief will not amount to indirect 
specific performance, in circumstances where one of the limits upon the availability 
of that remedy would apply.95 One of the major limits upon the availability of 
specific performance is that it will be refused in respect of a contract for personal 
service and contract which requires constant supervision of the court.96 However, an
injunction may be sought to enforce only part of the negative obligation undertaken. 
Severance97 may permit the claimant to avoid the objection that he is seeking indirect 
specific performance of an obligation which is unsuited to the grant of that remedy.98
91 Majlis Agama Islam Pulau Pinang v Isa Abdul Rahman & Anor [1992] 2 MLJ 244: In this case, it
was found that the court of the chief kadi and the court of the kadi did not have jurisdiction to issue
the injunction as applied for by the respondent to restrain the appellant from taking any preliminary
steps to demolish the mosque and erect a commercial building on the site. 
92 Ravindran Nekoo, “Practical Guide to Civil Procedure In Malaysia.” 2nd Edition. (Malaysia:
International Law Book Services, 2002), pp. 109. 
93 Ibid. 
94 Section 29 (2) Government Proceeding Act 1956; Re An Arbitration between Bocotra Construction
Pte Ltd and Public Work Department, Government of the Republic of Singapore [1995] 1 SLR 567. 
95 Halson, R., “Contract Law.” 1st Edition. (Great Britain: Longman, Pearson Education, 2001),
pp.453.
96 See Co-operative Insurance v Argyll Stores Ltd [1997] 2 WLR 898 at 907 and Emerald Resources
Ltd v Sterling Oil Properties Management Ltd. [1969] 3 DLR (3d) 630 at 647; Halson, R., “Contract
Law.” 1st Edition. (Great Britain: Longman, Pearson Education, 2001), pp.453. 
97 Severance means the rejection from a contract of objectionable promises or the objectionable
elements of a particular promise, and the retention of those promises or of those parts of a particular
promise that are valid. 
98 Warne Bros v Nelson [1937] 1 KB 209: In this case, the defendant undertook not to act for third
parties or ‘to engage in any other occupation’. The claimant would have failed if it had sought an
injunction to restrain her from any remunerative employment, but was able to succeed in injuncting
her from acting for third parties. 
25
3.3 Classification of Injunctions 
The equitable remedy of injunction has been moulded to fit many purposes, 
and various classifications have been developed, according to the particular
distinctions which happen to be in question. Thus, by one classification, an 
injunction may either be perpetual, or else interim or interlocutory.99 This is what
classified in Specific Relief Act 1950 in Malaysia where Section 50 says that 
“Preventive relief is granted at the discretion of the court by injunction, temporary
or perpetual.”100 Again, by a further classification, it may be found to be either 
prohibitory or mandatory.101 Again, an injunction may or may not be described as 
issuing quia timet, according to whether the breaches of rights complained of are
merely anticipated, on the other hand.102
It is most convenient to consider, in the first place, the special considerations 
which are involved when a plaintiff seeks an injunction quia timet; and then, in the
second place, to consider the distinctions between mandatory and prohibitory 
injunctions, and then, in the third place, to consider the distinctions and the
circumstances in which applications may properly be made ex-parte. Finally, 
separate consideration will be given to injunctions which are directed to the 
enforcement of contractual rights.103
It is important to note that precisely the same general principles are applied 
by courts whatever the nature of the particular injunction which is sought may be. 
Apparent differences arise only through differences in the material facts and 
circumstances, which may cause a particular discretionary consideration, such as
99 Lee, Mei Pheng, “General Principle of Malaysian Law.” 4th Edition. (Ipoh, Malaysia: Penerbit Fajar
Bakti Sdn Bhd, 2001), pp. 173. 
100 Section 50 of Specific Relief Act 1950. 
101 Vohrah, B. & Wu, Min Aun, “The Commercial Law of Malaysia.” (Malaysia: Longman, 2004), pp.
182.
102 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 340. 
103 Ibid. 
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hardship to the defendant, to have greater weight than would otherwise be the case.
Thus, for an example, if an act has been completed, and a mandatory restorative
injunction is sought, considerations of hardship may have different weight than 
would have been the case if a prohibitory injunction had been sought before the act 
took place.104
2.3.1 Prohibitory Injunctions Versus Mandatory Injunctions 
An injunction is either prohibitory or mandatory.105 Prohibitory injunction is 
in the form of restraining order, stopping something from being done.106 So far as 
concerns the law of contract, a prohibitory injunction is granted only in the case of a 
negative promise.107 For example, in Broome (Selangor) Rubber Plantations v R.H. 
Whitley108, an injunction was granted restraining an employee from entering into
employment as a manager or assistant of any plantation in the States of Selangor and 
Negeri Sembilan other than the estate of his employers until the expiry of his 
contract of service. This is equivalent to “the specific performance by the court of
that negative bargain which the parties have made”.109
On the other hand, a mandatory injunction is restorative in its effect, not 
merely preventive. It is a court order requiring something to be done110 and it is 
104 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 340. 
105 As per KC Vohrah J in the case of MBF Holdings Bhd v East Asiatic Co (Malaysia) Bhd [1995] 3
MLJ 49 at 53. 
106 Lee, Mei Pheng, “General Principle of Malaysian Law.” 4th Edition. (Ipoh, Malaysia: Penerbit
Fajar Bakti Sdn Bhd, 2001), pp. 173. 
107 Andrew Phang Boon Leong, “Cheshire, Fifoot and Furmston’s Law of Contract.” 2nd Edition.
(Singapore: Butterworth Asia, 1998), pp. 1071. 
108 [1919] 1 FMSLR 365. 
109 As per Lord Cairns in the case of Doherty v Allman [1878] 3 App Cas 709 at 720. 
110 Lee, Mei Pheng, “General Principle of Malaysian Law.” 4th Edition. (Ipoh, Malaysia: Penerbit
Fajar Bakti Sdn Bhd, 2001), pp. 172. 
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positive in nature.111 Thus, he may be compelled to demolish or modify a building 
which he has erected112 or remove a road which he has constructed113 if what he is 
done is not in accordance with the terms of the contract. An example of such an order 
in Malaysia is shown in Neoh Siew Eng & Anor v Too Chee Kwang114 where an
injunction was granted requiring the landlord to keep all communication pipes in 
proper repair so that water supply to the premises would not be disconnected.
2.3.2 Perpetual Injunctions Versus Interim and Interlocutory Injunctions 
A perpetual injunction is an injunction which is directed towards the final
settlement and enforcement of the rights of the parties which are in dispute.115
Section 51116 states that this type of injunction “can only be granted by the decree 
made at the hearing and upon the merits of the suit; the defendant is thereby 
perpetually enjoined from the assertion of a right, or from the commission of an act, 
which would be contrary to the rights of the plaintiff ”. In short, it is said to be order 
made after hearing both sides, i.e. inter parte hearing. Once the order is given, it 
virtually disposes off the whole action.117
However, it could be none the less perpetual because those rights are 
themselves restricted in point of time. Thus, a perpetual injunction may be granted in 
order to protect a leasehold interest in land which expires after a specified date. The
fact that injunction will not prevent the commission of acts after that date does not
prevent its being properly regarded as perpetual.118
111 Ravindran Nekoo, “Practical Guide to Civil Procedure In Malaysia.” 2nd Edition. (Malaysia:
International Law Book Services, 2002), pp. 109. 
112 Lord Manners v Johnson [1875] 1 Ch D 673; Jackson v Normanby Brick Co [1899] 1 Ch 438. 
113 Charrington v Simons & Co Ltd [1970] 2 All ER 257, [1970] 1 WLR 725. 
114 [1963] MLJ 272. 
115 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 345. 
116 Specific Relief Act, 1950. 
117 Ravindran Nekoo, “Practical Guide to Civil Procedure In Malaysia.” 2nd Edition. (Malaysia:
International Law Book Services, 2002), pp. 109. 
118 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 345. 
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The accepted antithesis to a perpetual injunction is an interlocutory or an 
interim injunction.119 The remedy of an interim or interlocutory injunction is used by 
a party to maintain the status quo to the subject-matter in a pending suit120 or in some
other appropriate manner until a final adjudication by the court of the rights of the 
parties subsequently take place.121 Such an injunction is therefore usually so framed
as to continue in force until the hearing of the cause or until further order. It cannot 
be considered in argument as affecting the ultimate decision of a cause.122
However, as shown in the case of Arab Malaysian Corp Builders Sdn Bhd & 
Anor v ASM Development Sdn Bhd123, there is a clear distinction between ‘interim 
injunction’ and ‘interlocutory injunction’. These phrases are often used 
interchangeably. But, they may be interpreted thus:- 
(a) Interlocutory injunction: An order to preserve a particular set of 
circumstances pending full trial of the matters in dispute. 
(b) Interim injunction: An order in the nature of an ‘interlocutory injunction’
but restraining the defendant only until after a named day or further order 
(usually no more than a few days). Such an injunction remains in force until a 
named day.124
The interlocutory injunction is merely provisional in nature. This does not
conclude a right. The effect and object of the interlocutory injunction is merely to
keep matters in status quo until the hearing or further order. In interfering by
interlocutory injunction, the court does not in general profess to anticipate the
119 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 345. 
120 Lee, Mei Pheng, “General Principle of Malaysian Law.” 4th Edition. (Ipoh, Malaysia: Penerbit
Fajar Bakti Sdn Bhd, 2001), pp. 172. 
121 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 345. 
122 Notes in Specific Relief Act 1950, note 10 of Chapter IX, Part III, pp. 126. 
123 [1998] 6 MLJ 136. 
124 Arab Malaysian Corp Builders Sdn. Bhd. & Anor v ASM Development Sdn. Bhd. [1998] 6 MLJ 
136.
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determination of the right, but merely gives it as its opinion that there is a substantial
question to be tried and that till the question is ripe for trial, a case has been made out 
for the preservation of the property in the meantime in status quo. A man who comes
to the court for an interlocutory injunction is not required to make out a case which 
will entitle him at all events to relief at the hearing. It is enough if he can show that
he has a fair question to raise as to the existence of the right which he alleges, and
can satisfy the court that the property should be preserved in its present actual
condition, until such question can be disposed of.125
Both perpetual injunctions and also interlocutory and interim injunctions may
at any time be dissolved by the court which they were granted, should it subsequently 
become appropriate to do so.126
2.3.3 Ex parte Injunctions Versus Inter Parte Injunctions 
Where the plaintiff is seeking an injunction, and if the defendant had not been 
served with an application so as to enable the defendant to contest the application, it 
is said to be ex-parte, whereas if the defendant had been served with the application,
it is referred to as inter partes.127 In other words, an ex parte injunction is one which 
is granted without the other party being given an opportunity to contest it. Therefore, 
generally ex parte injunctions tend to be interlocutory. A final injunction is granted 
after an inter partes hearing, and “can only be granted by the decree made at the
hearing and upon the merits of the suit”.128
125 Notes in Specific Relief Act 1950, note 4 [2] of Chapter IX, Part III, pp. 114; Kerr on Injunction
(6th Edition); Further notes on principle governing the granting of interlocutory injunction is provided
in para 3.5.1. 
126 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 345. 
127 The general classification of injunctions is neatly summarized in Meagher, Gummow and Lehane
Equity, “Doctrines and Remedies.” 3rd Edition, 1992. 
128 As provided in Section 51(2), Specific Relief Act 1950. 
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Where an application is made ex parte, the court will balance the need of the 
plaintiff for immediate relief, together with any difficulties which may be
encountered in proceeding inter partes, against the undesirability of making an order
in the absence of the defendant and the various other matter which affect the balance 
of convenience.129 Thus, it has been said, “There is a primary precept governing the 
administration of justice, that no man is to be condemned unheard; and therefore, as 
a general rule, no order should be made to the prejudice of a party unless he has the 
opportunity of being heard in defence. But instances occur where justice could not be 
done unless the subject matter of the suit were preserved, and, if that is in danger of
destruction by one party, or if irremediable or serious damage be imminent, the 
other may come to the court, and ask for its interposition even in the absence of his 
opponent, on the ground that delay would involve greater injustice than instant 
action”.130
Again, it has been said by Megarry J., in a slightly different context, that if an 
application ex parte to discharge or vary an injunction is supported by sufficiently
cogent grounds, the application will, where appropriate, be acceded to, altogether in
the absence of sufficient urgency “it is plainly preferable that any such application 
should be made upon due notice”.131
2.3.4 Quia Timet Injunctions132
The words “quia timet” mean simply “since he fears”.133 If an applicant seeks
an injunction before the act of the defendant has occurred which is alleged to involve 
an interference with his rights, then he is said to seek a quia timet injunction. Since
one of the main uses of injunctions is the prevention of prospective injuries, it is 
129 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 460. 
130 Thomas A. Edison Ltd v Bullock [1912] 15 CLR 679. 
131 London City Agency (JCD) Ltd. v Lee [1970] 2 WLR 136. 
132 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 340-341. 
133 Martin, E., “A Dictionary of Law.” 5th Edition. (New York: Oxford University Press, 2003), pp. 
403.
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apparent that the mere futurity of unlawful acts can by no means be an objection to 
the jurisdiction of the court.134
Accordingly, quia timet injunctions have issued from time to time to prevent
breaches of covenants or breaches of patents, or to prevent an expected 
misapplication of funds by an administrator, or to prevent expected torts such as the 
wrongful removal of the support to land, and in many other similar cases.135 It may
properly be said that wherever a court might enjoin an act if that act had been
commence. It may, in the exercise of its discretion, enjoin then the act although it has 
not yet commenced, provided, as will be seen, that the imminence of its 
commencement is sufficiently clear shown in order to justify intervention in all the
circumstances.
It should be noted that sometimes quia timet injunction can be referred to an 
injunction which is granted where the wrongful acts in question have taken place
already but the damage which those acts will cause has not yet entirely accrued.136
Thus, if collateral support is removed from land in breach of the rights of the 
plaintiff, it may appear that subsidence will take place in the future.
2.3.5 Mareva Injunctions
 Mareva injunction “is an interlocutory injunction which restrains a debtor or 
the debtor’s agents, servants or otherwise from removing assets from the jurisdiction
or disposing of or dealing with those assets so as to frustrate a creditor seeking to 
recover from the debtor”. Mareva injunction is a legal procedure initially devised by 
the English courts. It gained its name from one of the initial cases in which such an
134 Proctor v Bayley [1889] 42 Ch D 390; Attorney-General v Nottingham Corporation [1904] 1 Ch 
673; Bendigo and Country District Trustees and Executors and Agency Co Ltd [1909] 9 CLR 474. 
135 Re Anderson-Berry [1928] Ch 290; Byrne v Castrique [1965] VR 171. 
136 Redland Bricks Ltd v Morris [1970] AC 652. 
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injunction was granted by Lord Denning in 1975; Mareva Campania Nariera SA of 
Panama v International Bulk Carriers SA137.
Paragraph 6 of Schedule to the Court of Judicature Act, read with Order 29 of 
the Rules of the High Court, 1980 and Section 50 of the Specific Relief Act, is wide 
enough to confer the necessary jurisdiction to issue Mareva injunction in Malaysia 
although Parliament may find it necessary in future to impose whatever limitation it 
may deem fit in the exercise of that discretionary power.138
In the early stages of its development, a Mareva injunction was used to
restrain foreign defendants in actions for recovery of debts from removing assets 
from the jurisdiction of the court. Nowadays, the defendant need not be foreign or 
foreign-based. The mode of dealing with assets is not limited to removing them from
the jurisdiction.139
 In Jackson v Sterling Industries Ltd140, the High Court expressly recognised it 
and held that, as a general proposition, it should now be accepted that a Mareva
injunction can be granted if the circumstances are such that there is danger of the
defendant absconding, or a danger of his or her assets being removed from the
jurisdiction or disposed of within the jurisdiction, or otherwise dealt with so that 
there is a real danger that a successful plaintiff will not be able to have his or her
judgment satisfied. The High Court further expressed the view that the Mareva
jurisdiction is based on the court’s power to prevent an abuse of its process. Any
attempt by a defendant to frustrate the enforcement of judgment, for example by 
moving or concealing assets, is an abuse of its process. 
137 [1980] 1 All ER 213, [1975] 2 Lloyd’s Rep 509. 
138 Notes in Specific Relief Act 1950, note 50.3 of Chapter IX, Part III, pp. 145. 
139 For example, there may be a fear that money in a bank account will be withdrawn and dissipated,
or that expensive cars have been purchased as assets easily concealed and disposed of for cash or that
a company with nominal paid up capital is likely to distribute its assets to the beneficiaries of the trust
of which it is the trustee.
140 [1987] 162 CLR 612, 71 ALR 457. 
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Mareva injunction may be granted either before or after judgment has been 
obtained, and even in support of a costs order prior to taxation of costs. To this end, 
it represents a limited exception to the general rule that a plaintiff must obtain his
judgment and then enforce it. 
To justify a Mareva injunction, there must be in the view of the court a real 
and not merely fanciful risk “that in the absence of an injunction any assets wherever 
located which the defendant may have will be dissipated or dealt with in some 
fashion such that the plaintiff will not be able to have the judgment satisfied”.
However, in this context, the court is unlikely to restrain a defendant from embarking
on a course of conduct, which forms part of his normal course of business.141
3.4 Adequacy of Remedies 
The main ground upon which the courts intervene for the protection of the
legal rights of the plaintiff, i.e. granting of injunctions, is the inadequacy of 
remedies. 142  Therefore, the question which must accordingly be answered in
granting the injunction is, as was once stated by Turner L.J., “whether this is a case 
in which the remedy at law is so inadequate that the court ought to interfere, having 
regard to the legal remedy, the rights and interests of the parties, and the 
consequence of the court’s interference” by injunction.143 The following will be the
discussion for inadequacy of damages and other legal remedies which may cause the 
court to intervene for the protection of the legal rights of the plaintiff.
141 For example, the court is unlikely to restrain a real estate developer from dealing with his/her real
property, which constitutes his stock on hand and forms an integral part of his business.
142 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 346. 
143 Attorney-General v Sheffield Gas Consumers Co [1852] 3 De GM & G 304 at 321. 
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2.4.1 Adequacy of Damages 
The very first principle of injunction law is what stated by Lindley LJ in the 
case of London & Blackwall Railway Co. v Cross144 that “prima facie you do not 
obtain injunctions to restrain actionable wrongs for which damages are the proper 
remedy”. Accordingly, when an injunction is sought, the plaintiff must satisfy the 
court in the first place of the inadequacy of damages. He must show that the right 
which is sought to be protected is of such a nature that an award of damages would
not leave him in substantially the same position as if he had obtained enforcement in
specie.145
Dicta by Lord Diplock in the case of American Cyanamid v Ethicon Ltd146 is
worth to be noted: 
“If damages in the measure recoverable at common law would be adequate 
remedy and the defendant would be in a financial position to pay them, no 
interlocutory injunction should normally be granted, however strong the 
plaintiff’s claim appeared to be at that stage. If, on the other hand, damages
would not provide an adequate remedy for the plaintiff in the event of his 
succeeding at the trial, the court should then consider whether, on the contrary
hypothesis that were the defendant to succeed at the trial in establishing his right 
to do that which was sought to be enjoined, he would be adequately compensated 
under the plaintiff’s undertaking as to damages for the loss he would have 
sustained by being prevented from doing so between the time of the application
and the time of the trial. If damage in the measure recoverable under such an 
undertaking would be an adequate remedy and the plaintiff would be in financial 
position to pay them, there would be no reason upon this ground to refuse an 
interlocutory injunction. It is where there is doubt as to the adequacy of the 
respective remedies in damages of convenience arises. It would be unwise to 
144 [1886] 31 Ch D 354. 
145 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 346. 
146 [1975] AC 396. 
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attempt even to list all the various matters which may need to be taken into 
consideration in deciding where the balance lies, let alone to suggest the relative 
weight to attached to them. These will vary from case to case.”
The above dicta show that in deciding whether to grant an injunction, court 
must consider:- 
a) If injunction not given to plaintiff and plaintiff successful in trial – would 
damages awarded to plaintiff at the end of trial be adequate? If not adequate, 
the court would grant injunction to the plaintiff. 
b) If injunction awarded and defendant succeeds at trial, would damages
awarded at the end of trial be adequate for the defendant? If not adequate, the 
injunction will not be given to the plaintiff.147
However, it should be noted that even if damages appear to be in adequate in 
this sense the defendant is not thereby prevented from establishing discretionary 
considerations, such as hardship or unfairness, which tend against the grant of 
specific relief. Again, the extent to which the plaintiff would be prejudiced if he 
merely obtained an award of damages is often of considerable importance. Hence, a 
plaintiff may after all be required to be content with a legal remedy although 
damages is not adequate after taking into account the discretionary considerations.148
Putting the discretionary consideration apart, it is necessary to establish in 
what circumstances damages will be held to provide a sufficient remedy. First, 
injuries to the person of the plaintiff or to his property are only extremely rarely such 
that they may adequately be compensated by an award of damages. Gradually, there 
has developed a tendency not to regard damage as constituting an adequate remedy
147 Ravindran Nekoo, “Practical Guide to Civil Procedure In Malaysia.” 2nd Edition. (Malaysia:
International Law Book Services, 2002), pp. 109. 
148 This is which explained in para 3.7 later; Spry, I.C.F., “Equitable Remedies: Injunctions and
Specific Performance.” 1st Edition. (Melbourne: The Law Book Company Limited, 1971), pp. 346. 
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for future injury to existing property of the plaintiff or to his person. Apart from this, 
there must now be accepted as settled 149  “the rule that where the plaintiff has
established the invasion of a common law right, and there is ground for believing 
that without an injunction there is likely to be a repetition of the wrong, he is, in the 
absence of special circumstances, entitled to an injunction against such 
repetition”.150
This rule is indeed of such width that ordinarily damages will not be regarded
as an adequate remedy; even if expected injury is relatively minor, so as to exclude
the jurisdiction of the court. Although in exceptional circumstances, such as where 
the grant of injunction might cause considerable hardship or oppression to the 
defendant, the relative insignificance of the injury to the plaintiff is a matter which
may induce the court to award equitable or legal damages as a matter of discretion.151
Thus, for an example, in the case of Woolerton and Wilson Ltd v Richard Costain 
Ltd152, in the absence of special discretionary considerations, a defendant will be 
restrained from committing even a trivial act of trespass. 
In addition to that, damages are also not ordinarily regarded as an adequate 
remedy in the case of an expected injury to land.  However, there may be special 
circumstances where it may found to be the most equitable course to deny specific 
relief as a matter of discretion.153 This is where if the expected injury is small and the
grant of an injunction would cause relatively great hardship to the defendant, the 
court would regard the remedy of damages as adequate.154  Thus, it may be the 
149 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 346. 
150 Beswicke v Alner [1926] VLR 72; Pride of Derby and Derbyshire Angling Ass. Ltd v Celanese Ltd
[1953] Ch 149. 
151 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 346-347. 
152 [1970] 1 WLR 411. 
153 Shelfer v City of London Electric Lighting Co [1895] 1 Ch 287. 
154 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 347. 
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earlier acts of the plaintiff show that he regards it as a matter of no consequence 
whether he obtains specific relief or else merely obtain damages.155
For example, a mere previous offer by the plaintiff to accept a payment of 
money in compensation for the material breach of his right is not conclusive. 
However, it is the evidence showing that damages are an adequate remedy. Thus, it 
may appear that he has offered to accept a recompense which he regarded as
inadequate, because he wished to avoid the troubles and difficulties of litigation, or 
for some other such reasons. Again, it may be found that after the making of the
material offer events have occurred which is such that what once would have been a 
sufficient recompense is no longer to be so regarded.156 Further, the mere fact that 
the plaintiff intends to sell subsequently the land in question, or that he is a trader in 
land, does not in itself establish that he will be adequately compensated by the 
receipt of money or by an award of damages.157
Where an injunction is sought in order to protect rights to a fund of money or 
some other chose in action, or where future damage or loss of a chattel is in question, 
the principles by which the adequacy or inadequacy of damages as a remedy is 
determined give rise to more difficulty. Thus, if one considers the case of an 
injunction sought in respect of a fund of money or a promissory note, it might at first 
appear that damages would be an adequate remedy, since money can readily be 
replaced by money. Nonetheless as a general rule an injunction will not be refused on 
this ground158, because ordinarily it is found that the certainty of an interest in
existing property differs substantially from the uncertainty that an order for the
payment of damages will be satisfied.159 In particular, this will be so if the solvency
of the defendant is doubtful.160
155 Dowling v Betjemann [1862] 2 J & H 544; Aristoc Industries Pty Ltd. v RA Wenham (Builders) Pty
Ltd [1965] NSWR 581. 
156 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 346-347. 
157 Pianta v Nasional Finance & Trustees Ltd [1964] 38 ALJR 232. 
158 As shown in the case of London City Agency (JCD) Ltd. v Lee [1970] 2 WLR 136. 
159 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 349. 
160 As in the case of Hodson v Duce [1856] 2 Jur NS 1014; Aristoc Industries Pty. Ltd. v RA Wenham
(Builders) Pty Ltd. [1965] NSWR 581. 
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Similar principles apply where an injunction is sought in respect of a chattel 
which is owned by the plaintiff or in which he has an interest.161 If the chattel has a
special value, because it has particular artistic merits or contains information which
the plaintiff cannot otherwise easily obtain, no difficulty arises. Also, clearly 
damages will be held to be an inadequate remedy.162
Generally, a chattel may be regarded as having a special value if another 
chattel which is similar in all material respects is not readily procurable. Where,
however, the chattel in question does not have a special value in this sense, whether
or not there is a right to protection by injunction has been a matter of dispute. A 
proper view is that the protection of rights to chattels or other properties which are 
owned by the plaintiff, or in which he has certain interests, give rise to different
considerations from those applicable to proceedings for the specific performance of 
agreements for the acquisition of property. This is because in such a case, an 
injunction ought not generally to be denied on the ground of lack of jurisdiction by 
reason of adequacy of damages, although it may be ultimately specific relief will be 
denied as a matter of discretion. It is remembered that courts will, in appropriate
circumstances, enjoin the making of payments out of a fund of money; for it might
have been thought that injunctions to restrain interference with chattels would be 
granted a fortiori.163
However, even if the narrower and less satisfactory of the view ultimately
prevails, so that injunctions will not ordinarily be granted to protect rights to the 
enjoyment of chattels, special circumstances may render it clear that damages will 
not provide a sufficient remedy. Thus, it may appear that the property in question is 
sufficiently connected with other property of the plaintiff, so that he will suffer a 
161 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 349. 
162 Collier-Garland (Properties) Pty Ltd v O’ Hair [1963] 63 SR (NSW) 500. 
163 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 350. 
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particular injury or inconvenience if he does not obtain specific relief.164 Further, it
has been said in the case of North v Great Northern Ry Co 165, “Where specific 
things, necessary for conducting a particular business, are in the possession of 
person who claim a lien upon them, and threaten an immediate sale, this court has
undoubted jurisdiction to interfere by injunction, and prevent irreparable injury to 
the debtor, by giving him an opportunity of redeeming assets”.
The above dicta clearly shows that the court will not decline jurisdiction, and 
relegate the plaintiff to his remedies at law, or to an award of equitable damages, if 
there are substantial doubts as to the solvency of the defendant. For even if damages
would otherwise be regarded as adequate, they will not be so regarded if there is a
sufficient risk that they will not be found to be recoverable.166 Further, it may appear 
that remedies at law are inadequate because reliance upon them would render it 
necessary to bring repeated proceedings for damages, such as where a multiplicity of 
trespasses or infringements are expected to take place; for in such a case as this the
right to obtain an injunction is particularly valuable.167
It should be noted that these difficulties do not arise where it shown that the 
acts which it is sought to restrain would, if they took place, involve the committing
of a breach of trust or of a special fiduciary duty or of some other such equitable
duty. Such a case may be said to fall within the exclusive jurisdiction of court and it 
is not necessary to show that damages would not provide a substantially adequate
remedy. Thus, on one occasion it was stated by Wigram V.C. in the case of Wood v 
Rowcliffe168 where it was being sought to prevent improper dealings by an agent with 
the goods of the plaintiff principal, “The right to be protected in the use or beneficial
enjoyment of property in specie is not confined to articles possessing any peculiar or 
intrinsic value”. Indeed, in cases within the exclusive jurisdiction of a court, the 
164 Ibid. 
165 [1860] 2 Giff 64. 
166 Hodson v Duce [1856] 2 Jur. NS 1014; Aristoc Industries Pty. Ltd. v RA Wenham (Builders) Pty 
Ltd. [1965] NSWR 581. 
167 Hanson v Gariner [1802] 7 Ves 305; Cam & Sons Pty Ltd v Chief Secretary of New South Wales
[1951] 84 CLR 442. 
168 [1844] 3 Ha 304. 
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plaintiff ordinarily has no right to legal damages in any event. Therefore, if he is
refused equitable relief, he will be altogether without remedy.169
Finally, it should be noted that in many jurisdiction there are in force rules of
court by reference to which it may ordered that the property which is the subject 
matter of dispute shall be temporarily detained or preserved, thus avoiding, in some
circumstances, the need for the issue of an injunction. But, it should be stressed that 
in cases of this nature the availability of the alternative remedy does not take away 
the power of the court to grant an injunction if it thinks fit to do so. It is simply a 
discretionary matter which may be taken into account when the court is called upon 
to decide in the exercise of its discretion how the balance of justice inclines.170
2.4.2 Adequacy of Other Legal Remedies 
The need for equitable intervention does not arise unless it appears, not 
merely that damages are not an adequate remedy, but also that there is no other
adequate remedy at law. Thus, in cases where there are other legal remedies at law, 
an injunction will generally be refused on this ground of it.171
Special considerations apply in the case of injunctions which directed to the 
recovery of the possession of land, at least where there is a dispute between the
parties as to title. It does not apply where, for example, it is the plaintiff who has
possession, and he complains merely of acts on the part of the defendant which 
interfere with the enjoyment of his possession, or where the title to the material land 
is not in dispute, and the question merely arises whether particular acts of trespass 
169 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 350-351. 
170 Ibid, pp. 351-352. 
171 Ibid, pp. 352. 
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have taken place and, if so, the appropriate remedy for the plaintiff would be other 
legal remedies and not injunction.172
However, it may be appropriate to restrain by injunction apprehended 
trespasses on the part of the defendant, or else to require him, by the issue of a 
mandatory injunction, to remove a structure which he has already erected in breach 
of the rights of the plaintiff.173 It is, indeed, important to recall that in all cases of this
nature courts maintain their power to intervene, should they think fit to do so, and 
that accordingly a refusal of relief can only be based upon the exercise of their 
discretion, which here is found to depend predominantly upon considerations of 
convenience and hardship between parties, and in particular, upon the prejudice
which the defendant may suffer if special procedures in ejectment are
circumvented.174
It should be noted that the considerations which induce a court to refuse to 
intervene on the ground that the claim of the plaintiff would be more justly 
determined in ordinary proceedings for the recovery of land than in proceedings for 
an injunction do not retain their force where it is shown that he is relying merely
upon a special equity, such as fraud or rights arising out of a specifically enforceable 
agreement entered into by the defendant, or where urgent interlocutory relief is 
required.175
Further, sometimes it is found that the circumstances of the case are such the 
in respect of certain matters a grant of equitable relief is appropriate, but the
172 Goodson v Richardson [1874] LR 9 Ch 221; For it should be remembered that this rule depends
not so much upon the adequacy of the available remedies at law, as upon the fact that questions 
relating to the title to land have generally been regarded by courts of equity as most appropriately
dealt with in proceedings before a jury, and it has also been taken into account that actions for the
recovery of land have “very peculiar incident”(Pedler v Washband [1949] QSR 116) which, as a
matter of discretion, courts of equity should not ordinarily allow to be circumvented by the application
of their own special process. 
173 This example is shown in the case of Hirschberg v Flusser [1917] 87 NJ Eq 588. 
174 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 354. 
175 Lowndes v Bettle [1864] 33 LJ Ch 451; Batson v De Carvalho [1948] 48 SR (NSW) 417. 
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determination of those matters involves incidentally the determination of a question
of the title to land, or is otherwise so closely connected within a question of the title 
to land that the court will determine it also and intercede by injunction if it is 
otherwise appropriate to do so.176
3.5 Principles Governing the Grant for Injunction 
2.5.1 Interlocutory Injunction
Interlocutory injunctions are granted to an applicant who claims that his 
rights are being infringed and he seeks to stop the offender from continuing his 
activity. The court relies on certain principles in determining whether or not to grant 
an interlocutory injunction.177
American Cynamid Co v Ethicon Ltd178 Principles
In granting or refusing an order of interlocutory injunction, the courts in 
Malaysia and Singapore have largely followed or judicially considered the principles
enunciated in that regard in the case of American Cynamid Co v Ethicon Ltd179.
Under the instant case, it was held that the plaintiff who is the applicant has to show 
to the court that: 
(a) there is a serious question to be tried; 
176 Maiden v Maiden [1909] 7 CLR 727. 
177 Halsbury Law of Malaysia, 2002, Volume 1: Civil Procedure, pp. 538. 
178 [1975] 1 All ER 504. 
179 [1975] 1 All ER 504.
43
(b) if the plaintiff applicant were to succeed at the trial, damages would not be an 
adequate compensation for its loss;180
(c) the balance of convenience lies in favour of the plaintiff applicant;181
(d) there are special circumstances in favour of the plaintiff applicant or no 
special circumstances in favour of the opposite party (the defendant 
respondent).
Test Applicable in Grant of Interlocutory Injunction
Following the American Cyanamid case, a judge hearing an application for an 
interlocutory injunction should undertake an inquiry along the following lines:- 
(a) He must ask himself whether the totality of the facts presented before him 
discloses a bona fide serious issue to be tried. Implicit in the phrase ‘serious
question’ is that the applicant must show that he has a valid cause of 
action.182 The judge must, when considering this question, bear in mind that 
the pleadings and evidence are incomplete at that stage. Above all, he must
refrain from making any determination on the merits of the claim or any
defence to it. It is sufficient if he identifies with precision the issues raised on
the joinder and decides whether these are serious enough to merit a trial. If he 
finds, upon a consideration of all the relevant material before him, including 
submissions of counsel, that no serious question is disclosed, that is an end of 
the matter and the relief is refused. On the other hand, if he does find that 
there are serious questions to be tried, he should move on to the next step of 
his inquiry; 
180 This is explained in para 3.4 of this chapter.
181 Note that Malaysian Invertec Sdn Bhd v Chan Mun Hong [1999] 5 CLJ 521, which held that where 
the refusal or the grant of an interlocutory injunction will effectively dispose of the action, the balance
of convenience principle of American Cyanamid Co v Ethicon Ltd will not apply.
182 As per of High Court Judge Abdul Malik Ishak J in the case of Sadijo (t/a Jojo’s Musical and
Promotion House) v BMG Music (M) Sdn Bhd & Ors [1996] 4 MLJ 515; Cause of action has been
defined by Lord Diplock in Letang v Cooper [1965] 1 QB 232 at 242 to mean a factual situation, the
existence of which entitles one person to obtain from the court a remedy against another person. Syed
Agil Barakbah SCJ in Hock Hua Bank v Leong Yew Chin [1987] 1 MLJ 230 at 236 defined it as a 
factual situation the existence of which entitles a plaintiff to obtain from the court a remedy against
the defendant.
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(b) having found that an issue has been disclosed that requires further 
investigation, he must consider where the justice of the case lies. In making 
his assessment, he must take into account all relevant matters, including the
practical realities of the case before him. He must weigh the harm that the 
injunction would produce by its grant against the harm that would result from
its refusal. He is entitled to take into account, inter alia, the relative financial
standing of the litigants before him. If after weighing all matters, he comes to 
the conclusion that the plaintiff would suffer great injustice if the relief is 
withheld, then he would be entitled to grant the injunction especially if he 
satisfied that the plaintiff is in a financial position to meet his undertaking in 
damages. Similarly, if he concludes that the defendant would suffer the 
greater injustice by the grant of an injunction, he would be entitled to refuse
relief. Of course, cases may arise where the injustice to the plaintiff is so
manifest that the judge would be entitled to dispense with the usual 
undertaking as to damages.183 Apart from such cases, the judge is entitled to 
take into account the plaintiff’s ability to meet his undertaking in damages
should the suit fail, and appropriate cases, may require the plaintiff to secure
his undertaking, for example, by providing a bank guarantee; and 
(c) the judge must have in the forefront of his mind that the remedy that he is 
asked to administer is discretionary, intended to produce a just result for the 
period between the date of the application and the trial proper and intended to 
maintain the status quo.184 It is a judicial discretion capable of correction on 
appeal. Accordingly, the judge would be entitled to take into account all 
discretionary considerations, such as delay in the making of the application or 
any adequate alternative remedy that would satisfy the plaintiff’s equity, such 
as award of monetary compensation in the event that he succeeds in 
establishing his claim at the trial. Any question going to the public interest
may, and in appropriate cases should, be taken into account. A judge should 
183 As in the case of Cheng Hang Guan & Ors v Perumahan Farlim (Penang) Sdn Bhd & Ors [1988]
3 MLJ 90. 
184 This is the expression explained by Lord Diplock in Garden Cottage Foods Ltd. v Milk Marketing
Board [1984] AC 130 and applied in the case of Cheng Hang Guan & Ors v Perumahan Farlim
(Penang) Sdn. Bhd. & Ors [1988] 3 MLJ 90. 
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briefly set out in his judgment the several factors that weighed in his mind
when arriving at his conclusion.185
Apart from that, there had been developed some principles in Malaysia 
governing the grant or refusal of temporary or interlocutory injunction in which some
of them are additional to the principles found in the American Cyanamid case. These 
are expressly stated in the Specific Relief Act. 
(a) Whether the plaintiff (and a defendant is for the purposes of his counterclaim 
in the position of a plaintiff) has made out a strong prima facie case, showing
strong probability of the existence of the legal right on, which he sues and a 
right to the final relief claimed. 186  In Victorian Egg Marketing Board v 
Parkwood Enggs Pty Ltd187 after referring to the case of American Cyanamid 
Co v Ethicon Ltd188, the locus classicus on the subject, Brennan J Laid down 
the prima facie test: 
The strength of the evidentiary aspect of the case is determined in the 
light of the opportunity to secure and to present in the proceedings before 
the primary judge evidence to support the prima facie case: De Mestre v 
AD Hunter Pty Ltd189. Though the applicant’s evidence be sketchy and 
likely be insufficient if standing alone to establish the applicant’s case at 
the final hearing, yet the circumstances in which the application is heard
may show that the evidentiary strength of the applicant’s case is 
substantial and that his case has a fair chance of success. If the
applicant’s entitlement to relief depends upon his making good a 
proposition of law the judge does not decide whether the proposition be 
right or wrong, but only whether the proposition is sufficiently arguable 
to show that the applicant has a fair chance of success at hearing. 
185 Notes in Specific Relief Act 1950, note 5 of Chapter IX, Part III, pp. 115-116. 
186Donmar Productions Ltd v Bart & Ors [1967] 2 All ER 388; Notes in Specific Relief Act 1950,
note 7 of Chapter IX, Part III, pp. 119. 
187 [1978] 20 ALR 129. 
188 [1975] 1 All ER 504. 
189 [1952] 77 WN (NSW) 143. 
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The qualification that in accepting the principle contained in the passage cited 
is, in respect of the reference therein to the requirement that, an applicant for
interlocutory injunctive relief has to establish a prima facie case. This is an
approach which our courts have abandoned after American Cyanamid.190
(b) Whether the balance of convenience is in the plaintiff’s favour and requires 
an injunction to protect it, i.e. whether it would cause greater inconvenience 
to the plaintiff if the injunction is not granted than the inconvenience which
the defendant or persons claiming through him would be put to if the 
interlocutory injunction is granted. The American Cyanamid case provides an 
authoritative and most helpful approach to cases where the function of the 
court in relation to the grant or refusal of interlocutory injunctions is to hold 
the balance as just as possible in situations where the main issues between the
parties can only be resolved by a trial. 
(c) Whether the plaintiff will in fact suffer irreparable injury191
(d) Whether the case is one in which in the event of success in the suit the 
plaintiff will not have a proper remedy in being award adequate damages
(e) Whether there is clear necessity for affording immediate protection to the 
plaintiff’s  alleged right or interest 
(f) The maintenance and preservation of the status quo pending the trial192
In Harman Pictures NV v Osborne & Ors193, it was held that: “… in granting
or withholding interlocutory relief the court would have to regard to the 
balance of convenience but the governing consideration was the preservation 
of the status quo.”
190 Dicta by Gopal Sri Ram, Siti Norma Yaakob & VC George JCA in the case of Keet Gerald
Francis Noel John v Mohd Noor bin Abdullah & Ors [1995] 1 MLJ 193. 
191 It is explained in para 3.6.2. 
192 Ungoed-Thomas J in Donmar Productions Ltd v Bart & Ors [1967] 2 All ER 388 said: So in an
application for the interlocutory, the applicant must establish a probability or a strong prima facie
case that he is entitled to the right of whose violations he complains and, subject to this being 
established, the governing consideration is the maintenance of the status quo pending the trial.
193 [1968] 2 All ER 324. 
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(g) An injunction is a discretionary remedy granted only at the discretion of the 
court on the cases of the principles of equity and on a consideration of the
facts, and circumstances viewed in the light of the legal considerations 
hereinbefore adumbrated.194
Once the plaintiff can show to the court that he has a cause of action
recognised in law and that it is just and convenient to grant the interlocutory 
injunction, the court will grant him the order.195 Despite all these principles, there
are certain basic principles to be remembered, namely:-
i. an interlocutory injunction cannot be obtained unless there will be a
permanent injunction. It is implicit in the judgment of Lord Diplock in the 
American Cyanamid case that if the material available to the court fails to 
disclose that the plaintiff has real prospect of succeeding in his claim for a
permanent injunction, then the application must fail.196
ii. Non-payment of a debt cannot be the subject of an injunction because
damages can constitute an adequate remedy.
3.5.2 Perpetual Injunction
Some of the principles governing the granting of perpetual injunction would 
be nevertheless the same as the interlocutory injunction, i.e. inadequacy of damages
and legal damages and the balance of convenience should lie on the plaintiff. The
difference would be that perpetual injunction is directed towards the final settlement
and enforcement of the rights of the parties which are in dispute.197 A perpetual
194 Notes in Specific Relief Act 1950, note 8 of Chapter IX, Part III, pp. 123-126. 
195 The Siskina [1977] 3 All ER 803. 
196 However, in the Malaysian Court of Appeal decision of Keet Gerald Francis Noel John v Mohd 
Noor bin Abdullah [1995] 1 MLJ 193: the court held that an applicant might still be entitled to an 
interlocutory injunction even in circumstances where a final injunction cannot be granted.
197 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 345. 
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injunction may be granted to prevent the breach of obligation existing in favour of 
the applicant, whether expressly or by implication.198 When such an obligation arises 
from contract, the court must be guided by the statutory rules and provisions relating 
to the specific performance of contract. Section 52 of Specific Relief Act 1950 has 
laid out cases where the perpetual injunction can be granted. They are:- 
“a) Where the defendant is trustee of the property for the plaintiff; 
b)  Where there exists no standard for ascertaining the actual damage caused, or 
likely to be caused, by the invasion; 
c)  Where the invasion is such that pecuniary compensation cannot be got for the 
invasion; and 
d) Where the injunction is necessary to prevent a multiplicity of judicial
proceedings.”199
3.5.3 Mandatory Injunction
It has been seen that mandatory injunctions, in the strict sense of that term,
must be distinguished from mandatory orders such as those made in the
administration of a trust and from orders for the specific enforcement of contractual 
obligations. The court will grant a restorative mandatory injunction if the following
conditions, which are analyzed hereafter, are fulfilled.200
(a) The state of affairs which is complained of must ordinarily be such that, 
before it arose, the plaintiff might have obtained a prohibitory injunction 
restraining the defendant from bringing it about, unless indeed such an 
injunction would earlier have been refused only on discretionary grounds 
which for one reason or another are found not to be of decisive weight in the 
later proceedings for the mandatory injunction. 
198 Section 52(1), Specific Relief Act, 1950. 
199 Subsection (a) to (e) of Section 52 of Specific Relief Act 1950. 
200 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 468. 
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(b) The state of affairs, which might have been prohibited from coming about, 
must be shown to have arisen by the time at which the order is sought. 
(c) It must not have become impossible for the defendant to restore the earlier
position.
For example, that a defendant who might previously have been enjoined from
disposing of land is shown to have sold it to a purchaser for value without
notice, from whom it hence cannot recovered; or else it may appear that the 
defendant has destroyed particular property beyond all possibility of repair or 
restoration.
(d) It must be appear that damages and other legal remedies are not sufficient, 
that is, that they would not put the plaintiff in substantially as favourable a 
position as if he had received equitable relief in specie.
As similar to prohibitory injunctions, the right to obtain mandatory injunction 
ordinarily depends upon the absence of any sufficient remedy at law, in 
damages or otherwise. However, the analogies for inadequacy for prohibitory 
injunction are not the same as mandatory injunctions. The grant of mandatory
injunction concerns, not interferences with the right of enjoyment of
particular existing property of the plaintiff, but rather the right to receive
additional item of property. In respect for the restorative mandatory
injunction which is discussed here, it concerns more on receiving back the 
property which its enjoyment had been interfered. 
(e) It must appear in all the circumstances and particularly in view of equitable
considerations such as lashes and hardship and inconvenience as between the 
parties, that most fair and reasonable course is that the particular order which 
is sought should be granted. That is to say, the granting of injunction must be 
able to balance the advantages accrued to the plaintiff and the detriment
likely to be suffered by the defendant.201
201 As what had been stressed by Buckley J in the case of Charrington v Simons & Co Ltd [1970] 2
All ER 257, 1 WLR 725: A plaintiff should not, of course, be deprived of relief to which he is justly
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These conditions may be regarded as both necessary and sufficient; that is, 
wherever they are fulfilled – but only if they are all fulfilled – an injunction in the
appropriate mandatory form will be granted.202
3.5.3.1 Mandatory Interlocutory Injunction 
It appears that the courts have discretion in proper cases to grant a mandatory
interlocutory injunction even before the trial.203 However, a mandatory interim or 
interlocutory injunction is rarely granted before the trial, save in exceptional and
extremely rare cases.204 The case must be unusually strong and clear in the court 
must feel assured that a similar injunction would probably be granted at the trial on 
the ground that it would be just and equitable that the plaintiff’s interest be protected 
by immediate issue of an injunction, or otherwise irreparable injury and 
inconvenience would result.205 Also, damages would not be an adequate remedy in 
the circumstance.206
3.5.4 Mareva Injunction207
There are detailed principles that have emerged from the cases as to the 
grounds upon which and the conditions subject to which a Mareva injunction will be 
granted. Those grounds and conditions are: - 
entitled merely because it will be disadvantageous to the defendant. On the other hand, he should not
be permitted to insist on a form of relief which will confer no appropriate benefit on him and will be
materially detrimental to the defendant.
202 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 468-469. 
203 I.e. Section 51(1), Specific Relief Act 1950 is applicable in cases where a mandatory injunction is 
sought. The discretionary power of the court to grant a mandatory injunction is provided by Section
53 of Specific Relief Act.
204 As in the case of Sivaperuman v Heah Seok Yeong Sdn Bhd [1979] 1 MLJ 150. 
205 Tinta Press Sdn Bhd v Bank Islam Malaysia Bhd [1987] 2 MLJ 192. 
206 The explanation will be found in para 3.4. 
207 Halsbury Law of Malaysia, 2002, Volume 1: Civil Procedure, pp. 549-550. 
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(a) He must show to the court that he has a good arguable case;208
Before a Mareva injunction will be granted, a plaintiff must show first that he 
has a good arguable case, which is more than being barely capable of serious
argument, but not necessarily one that the judge believes has got more than a
fifty percent chance of success.209 He must give particular of his claim against 
the defendant, stating the ground of his claim and its amount, and fairly 
stating the points made against it.210
(b) He must give some grounds for believing that the defendant has assets within 
or outside the jurisdiction;211
(c) He must give some grounds for believing that there is a risk of the assets 
being removed before the judgment is satisfied; 
Before such relief is granted the plaintiff must show that there is a risk that 
assets will be dissipated: he must demonstrate this by solid evidence, e.g. the
defendant’s previous action show his probity is not to be relied upon or that 
the corporate structure of the defendant infers that it is not to be relied upon, 
but mere proof that the defendant is incorporated abroad will not suffice.
(d) The plaintiff must make full and frank disclosure of all matters in his 
knowledge which are material for the judge to know;212
(e) He must establish that it is just and convenient to grant the injunction; 
208 Hock Hua Bank (Sabah) Bhd v Yong Luik Thin [1995] 2 MLJ 213: the standard required in 
assessing whether the plaintiff has an arguable case is a higher standard that that application to be 
usual application for an injunction.
209 As per Mustill J in the case of Ninemia Maritime Corporation v TraveSchiffahrtsgesellschaft mbH
UND CO KG [1984] 1 All ER 398. 
210 Third Chandris Shipping Corp v Unimarine SA [1979] QB 615: Arguments and defences which the
defendant may have brought up, had he been present, should be also raised by the plaintiff. He must
show that he has a good arguable case. 
211 Previously, the Mareva injunction applied only to assets within the jurisdiction but more recently, 
the English Courts have been willing to extend its application to assets outside the jurisdiction, and 
only in exceptional cases: Derby & Co. Ltd. v Weldon [1990] Ch 48, [1989] 1 All ER 469, [1989] 2
WLR 276. 
212 Creative Furnishing Sdn Bhd v Wong Koi @ Wong Khoon Foh t/a Syarikat Sri Jaya [1989] 2 MLJ
153: Failure to satisfy the full and frank disclosure requirement may justify a discharge of the
injunction; however, this would be discretionary.
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(f) He must give an undertaking as to damages;213
(g) He must also give an undertaking to indemnity third parties affected by the 
order;214 and 
(h) If the writ has not yet been issued, the applicant must undertake to issue if 
forthwith.215
3.6 General Discretionary Considerations 
It is sometimes said that in certain cases, such as where it is sought to restrain 
a breach of contract or a breach of covenant, the courts have no discretion to refuse
an injunction. As will be seen, however, the actual practice of the courts does not 
accord with this view. In all cases, it is a matter of discretion whether an injunction 
will or will not be granted; but the manner of exercise of that discretion depends
upon the precise nature of the particular rights which it sought to protect and upon all 
other material circumstances.216 All the factors listed below as discretionary can
involve question of degree, and in those situations the factors indicating that
injunction should be refused must be balanced against the injustice to the plaintiff in 
being restricted to a remedy in damages.217
213 If the plaintiff is resident outside the jurisdiction of the court, he may also be required to provide
some security in lieu of his undertaking in damages: see Ace King Pte Ltd v Circus Americano Ltd
[1985] 2 MLJ 75; Rasu Maritime SA v Perusahaan Pertambangan Minyak dan Gas Bumi Negara
[1978] QB 644: Where a plaintiff is otherwise entitled to a Mareva injunction, it will not be refused on
the ground that the cross-undertaking in damages is or may be of limited or no value, e.g. where the
plaintiff is legally aided.
214 If an injunction is granted, the court will be concerned with the rights of a third party, i.e. whether
they are treated fairly and justly: Ace King Pte Ltd v Circus Americano Ltd [1985] 2 MLJ 75. 
215 Failure by an intended plaintiff to issue a writ forthwith in accordance with an undertaking is 
contempt of court: P S Refson & Co Ltd v Saggers [1984] 3 All ER 111, [1984] 1 WLR 1025. 
216 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 354-355. 
217 Paterson, J., Robertson, A. & Heffey, P., “Principles of Contract Law.” 2nd Edition. (Melbourne:
Thomson Law Book Co., 2005), pp. 469. 
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3.6.1 Degree of Probability 
One of the most important circumstances which will be taken into account by 
the court is the degree of probability with which it appears to be established that the
applicant will ultimately succeed at the final hearing. The stronger the case of the
applicant that the matters complained of are unlawful, the more likely it is that it will 
be found to be just and equitable that his interests be protected by the immediate
issue of an injunction.218
3.6.2 Nature and Extent of the Injury 
It is sometimes said that a court will intervene only to prevent irreparable
injury,219 but in the case of injunctions, this means no more than that it must appear
to the court both that there is no adequate remedy at law and that, when all material
discretionary considerations are taken into account, the balance of justice inclines in
favour of equitable intervention. So, indeed irreparable injury has been said to be 
such an injury as could not be compensated in damages”.220
The nature and extent of the injury which the plaintiff seeks to prevent are
hence relevant in several ways. In the first place, they are relevant when it is being
ascertained whether there is an adequate remedy at law. That is whether the plaintiff
would suffer a substantial detriment if court were to decline to intervene and he were
hence forced to rely upon such rights as he might have to legal damages. It is 
generally sufficient that the wrongful acts in question should be of a class which 
courts are accustomed to enjoin, even though in the particular circumstances of the
case the actual damage which is threatened is small in extent. The fact that the
expected injury will be small, and that consequently the amount of damages which
218 Bonner [1883] 24 Ch D 1, 10. 
219 For example in the case of Johnson v Stresbury and Birmingham Ry Co [1853] 3 De GM & G 914;
Mechanics’ Foundry of San Francisco v Ryall [1888] 75 Cal LR 601. 
220 Halbury’s Laws of England, 3rd Edition., Volume 21, pp 352. 
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might be otherwise recovered is exiguous, does not by any means require the 
conclusion that remedies at law are adequate; and prima facie an injunction will issue 
even in cases of this nature.221
In the second place, even where the nature and extent of the expected injury
are such that it would not ordinarily be said that damages constitute a sufficient
remedy, special discretionary considerations may arise, and the weight which will be
given them will often depend upon the magnitude of the injury which is in question.
On similar principle the magnitude and the nature of an expected injury are relevant
when other considerations which involve questions of degree are to be taken into 
account, such as the degree of probability with which the unlawful acts in question 
are expected to be performed.
3.6.3 Hardship 
Considerations of hardship to the parties are of the greatest weight where the 
right to an interlocutory or interim injunction is being considered, especially since, ex
hypothesi, whether or not there has been a breach by the defendant of a legal or
equitable right is not yet finally ascertained. 222 The court may refuse to grant 
injunction on the basis that it would cause hardship to the defendant that would not 
be caused by an award of damages. The court must weigh up any hardship that the 
defendant would suffer if the injunction were granted against the detriment the
plaintiff would suffer if he or she were confined to a remedy in damages.223
221 Attorney-General v Sheffield Gas Consumers Co [1852] 3 De GM & G 304; Clowes v Staffordshire
Potteries Waterworks Co [1872] LR 8 Ch 125. 
222 Spry, I.C.F., “Equitable Remedies: Injunctions and Specific Performance.” 1st Edition. (Melbourne:
The Law Book Company Limited, 1971), pp. 359. 
223 Strelley v Pearson [1880] 15 Ch D 113, 117; Spry, I.C.F., “The Principle of Equitable Remedies.”
6th Edition. (Melbourne: The Law Book Company Limited, 2001), pp. 197-201. 
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3.6.4 Impossibility and Futility of Performance 
This discretionary factor is only relevant to mandatory injunction. As to 
impossibility, it was on one occasion said by Kekewich J., “I think it would be wrong 
to enjoin a company or an individual from permitting that to be done which is really
beyond his control – not beyond his control in this sense, that there is a vis major or
an act of God paramount – but beyond his control in the sense that he cannot by any 
precaution or by any works with reasonable certainty” comply with the order which
is sought.224 Again, as to futility, it was once said by Long Innes J. in the case of
Death v Railway Commissioners for NSW225 that it is “contrary to the practice of the 
equity court to grant an injunction in cases where the party enjoined can, by his own 
volition and without committing any wrongful act, at once render the injunction
nugatory and futile”.
Therefore, where a plaintiff has established a sufficient probability of a
breach of his rights to give rise to a prima facie right to an injunction, two further 
discretionary matters may arise which tend against the grant of relief. In the first
place, impossibility of performance may be alleged; that is, it may appear that there 
is a high, or at least a substantial, probability that it will not be within the power or 
capacity of the defendant to comply with the proposed order of the court. In the
second place, it may be shown that performance would be futile, that is, that there is 
an insufficiently great likelihood that compliance with the order of the court would 
benefit the plaintiff or achieve the purpose for which it is proposed to be made. Thus, 
if impossibility of compliance or futility is certain and the grant of specific relief is
pointless, an injunction is therefore refused.
224 Evans v Manchester, Sheffield and Lincolnshire Ry Co [1877] 36 Ch D 626. 
225 [1927] 27 SR (NSW) 187 at pp. 197. 
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3.6.5 Fraud and Unclean Hand 
The fact that an injunction is sought in furtherance of the carrying out of a 
fraud is ordinarily a conclusive objection to the grant of equitable relief. No court
will enforce or entertain construction of a contract in a manner incompatible with the
laws or public policies of the state. A party that has been guilty of misconduct may
be denied equitable relief. The clean hands doctrine only applies when the plaintiff
has acted unjustly in the very transaction of which he complains. As a general rule it 
is required that to be a bar the wrongdoing must be connected with the subject of the 
litigation and have some relation to the rights of the parties arising out of the
transaction.226
3.6.6 Delay on the Part of Plaintiff 
A plaintiff seeking to assert an equitable right or obtain an equitable remedy, 
such as injunction, may be prevented from doing so by the equitable defence of 
laches.227 Laches operates where the plaintiff has been guilty of unreasonable delay 
and this delay has caused prejudice to the defendant which cannot adequately be 
compensated.228 The defendant may, for example, be prejudiced by the disposition of
property or the loss of access to documents necessary to defend against the claim.229
3.6.7 Supervision 
This is an important factor the courts take into account in deciding whether to 
grant a mandatory injunction. If the granting of mandatory injunction requires 
226 Smith.C.A., “Equitable Remedies.” Obtained from: http://www.west.net/~smith/equity.htm; refer
to para 2.4 maxim 6 and maxim 8. 
227 Paterson, J., Robertson, A. & Heffey, P., “Principles of Contract Law.” 2nd Edition. (Melbourne:
Thomson Law Book Co., 2005), pp. 471. 
228 Fitzgerald v Masters [1956] 95 CLR 420. 
229 Hourigan v Trustees Executors and Agency Co Ltd [1934] 51 CLR 619; refer para 2.4 maxim 3. 
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continued supervision of the court to ensure the fulfillment of the contract, the
application for injunction would be refused.230
3.7 When Injunction Cannot Be Granted 
Whether or not an injunction will be granted is within the discretion of the 
court231 and the court is expressly directed in Section 52(2) to follow the same
principles and guidelines as would be applied in the context of specific 
performance. 232 Section 54 of Specific Relief Act 1950, however, provides 
specifically for situations, in which injunctions may not be granted, it reads: - 
(a) To stay a judicial proceeding pending at the institution of the suit in which
the injunction is sought, unless such a restraint is necessary to prevent a 
multiplicity of proceeding;233
(b) To stay proceedings in a court not subordinate to that from which the
injunction is sought; 
(c) To restrain persons from applying to any legislative body; 
(d) To interfere with the public duties of any department of any Government in 
Malaysia, or with the sovereign acts of a foreign government;234
230 City Investment Sdn Bhd v Koperasi Serbaguna Cuepacs Tanggungan Bhd [1985] 1 MLJ 285;
Paterson, J., Robertson, A. & Heffey, P., “Principles of Contract Law.” 2nd Edition. (Melbourne:
Thomson Law Book Co., 2005), pp. 469. 
231 Section 50 of Specific Relief Act.
232 E.g. in High Mark (M) Sdn Bhd v Pacto Malaysia Sdn Bhd [1987] 2 MLJ 85: money damages is
not an adequate remedy where plaintiff contractor would otherwise lose his credibility with other
consultants; Associated Tractors Sdn Bhd v Chan Boon Heng [1990] 2 MLJ 408; Bank Bumiputra
Malaysia Bhd v Australia Furniture (M) Sdn Bhd [1995] 3 CLJ 57, [1995] AMR 1710. 
233 This was referred to the case of BNSC Leasing Sdn Bhd v Sabah Shipyard Sdn Bhd [2000] 2 MLJ
70 where this is a case dealing with the granting of a mandatory injunction to vacate the order for
arrest of a vessel. 
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(e) To stay proceeding in any criminal matter;
(f) To prevent the breach of a contract the performance of which would not be
specifically enforced; 
This would mean that a contract cannot be enforced by specific performance
cannot also be subject to a mandatory injunction. For instance, Section 20 
(1)(a) of the Specific Relief Act provides that where compensation in money 
is inadequate, a court cannot be specifically enforced. The same would apply
in the case of a mandatory injunction.235
(g) To prevent, on the ground of nuisance, an act of which is not reasonably clear 
that it will be a nuisance; 
(h) To prevent a continuing breach in which the applicant has acquiesced; 
(i) When equally efficacious relief can certainly be obtained by any other usual
mode of proceeding, except in case of breach of trust;236
(j) When the conduct of the applicant or his agents has been such as to disentitle
him to assistance of the court;237
(k) Where the applicant has no personal interest in the matter.
(l) Where it is used to enforced a payment of a debt which is bona fide
disputed.238
234 Puah Bee Hong v Pentadbir Tanah Daerah Wilayah Persekutuan Kuala Lumpur (Teo Keng Tuan
Robert, intervener) [1994] 2 MLJ 601, [1994] 2 SCR 27, [1994] 2 AMR 1427. 
235 See Vethanayagam v Karuppiah [1969] 1 MLJ 283; Penang Han Chiang Associated Chinese
School Association v National Union of Teachers in Independent School, West Malaysia [1988] 1
MLJ 302, [1988] 1 SCR 108; Marble Terrazzo Industries Sdn Bhd v Anggaran Enterprise Sdn Bhd
[1991] 1 MLJ 253. 
236 Bank Bumiputra Malaysia Bhd v Australia Furniture (M) Sdn Bhd [1995] 3 CLJ 57, [1995] AMR
1710; However, this was not the case in Data Network Communications Sdn Bhd v IT System (M) Sdn
Bhd [1994] 1 AMR 25 where the court held that damages were not an adequate remedy.
237 Loh Ah Sang v Tropicana Golf & Country Resort Sdn Bhd [1993] 1 AMR 527: The attempt to
enforce, in effect, an illegal contract is contrary to Section 24 of Contracts Act. 
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3.8 Conclusion 
From the above discussions, it is found that injunction is an order of an 
equitable nature restraining the person to whom it is directed from performing a
specified act (which is called prohibitory injunction), or, in certain exceptional cases,
requiring him to perform a specified act (which is called mandatory injunction). Both 
types of injunctions can be perpetual or temporary as provided in Specific Relief Act. 
The classification of injunctions is important to be noted as the principles
governing every type of injunctions are different. However, generally, the basic rule 
for granting the injunction would be as what stated by Turner L.J., “whether this is a
case in which the remedy at law is so inadequate that the court ought to interfere, 
having regard to the legal remedy, the rights and interests of the parties, and the 
consequence of the court’s interference by injunction”.239 This would mean that if the 
damages or other legal remedies are adequate, the application of injunction would 
generally be refused. 
Apart from that, other principles which had been clearly provided in para 3.5 
to para 3.7, although not in the context of building contract, would help to determine
whether an injunction can be granted for a case before a judge. This would, indeed, 
help in determining what circumstances which injunction will be available to parties 
in a building contract. 
238 Malayan Flour Mill Bhd v Raja Lope & Tan Co [2000] 6 MLJ 591; Henry Boot Building Ltd v The
Croydon Hotel & Leisure Co Ltd [1985] 36 Build LR 41, [1986] 2 Const LJ 183. 
239 Attorney-General v Sheffield Gas Consumers Co [1852] 3 De GM & G 304 at 321. 
Chapter 4 
CHAPTER 4 
CIRCUMSTANCES THAT THE INJUNCTION WILL BE AVAILABLE TO 
PARTIES IN A BUILDING CONTRACT
4.1 Introduction 
Basically, this will be the analysis chapter for this project report. This chapter 
is done in order to achieve the objective of this project report. It discusses the 
circumstances that the injunction will be available to the parties in a building contract 
and is done mainly through documentary analysis of law journals and law reports, 
e.g. Malayan Law Journal, Singapore Law Report, All England Report, Building 
Law Report, Construction Law Report, etc. 
4.2 Circumstances that the Injunction Will be Available to Parties in a 
Building Contract
After reading chapter 2 and chapter 3, it is known that injunction is not 
always available for the parties. It is only granted when the damages or other legal 
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remedies are inadequate.240 Also, it is noted that injunction can only be granted if the 
conditions or principles governing the grant of injunction are satisfied.241 Further to
that, the circumstances must not be falls under the categories of “circumstances
which injunction cannot be granted” which provided by the Specific Relief Act.242
Other factors which influence the circumstances that injunction will be available to 
parties in the building contract will be the discretionary factors. It has been discussed
in para 3.6 in Chapter 3. 
Although the above shows that if the circumstance in the case has satisfied 
the conditions, injunction will be granted by the courts, it is necessary to know in 
what circumstances other legal remedies include damages are not adequate and has 
satisfied the conditions mentioned. These circumstances are discussed below with the
illustrations of cases relating to building contract.
Circumstance 1:
Where there is stalemate and an ultimate abandonment of the construction project 
caused by the contractor who remains on site after determination by the employer,
prohibitory interlocutory injunction will be available to the employer to prevent 
the contractor from staying at the construction site, although the disputes are yet to 
be resolved in arbitration. 
Alternatively, in such circumstance, the mandatory interlocutory injunction 
will be available to the employer in compelling the contractor to leave the site, which 
the contractor has not done in accordance with the building contract. Therefore, this
is indeed a remedy enforcing the contractual provision which provides that “the
contractor shall vacate the site and return site possession to the employer…”243 after 
the contractor employment had been terminated.
240 As discussed in para 3.4 in Chapter 3. 
241 As discussed in para 3.5 in Chapter 3. 
242 As discussed in para 3.7 in Chapter 3. 
243 This is provided in clause 25.4 (i) in PAM 98 form of contract, clause 44.3 (a) in CIDB form of
contract and clause 51 (c)(i) in JKR form of contract.
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As shown in Chapter 3, the grant of interlocutory injunction depends on 
whether there is a serious issue to be tried and where the balance of convenience lies. 
If there is a serious issue to be tried and if the refusal will cause irreparable harm to 
the plaintiff (or the applicant), the injunction will be granted. In the above mentioned
circumstance, the court had considered the contractor remaining in possession of the 
site after determination of the contract as a serious question to be tried. In addition to 
that, stalemate and ultimate abandonment of the construction project is considered as 
irreparable harm, therefore, injunction will ordinarily be granted. To illustrate the
circumstance, the following cases are discussed.
In Kong Wah Housing Development Sdn Bhd v Desplan Construction 
Trading Sdn Bhd244, the contractor appealed to set aside the injunction granted by the 
High Court to restrain him from entering, remaining or occupying on the plaintiff’s 
(i.e. the employer’s) property. In this case, the plaintiff engaged the defendant as
contractors for the construction of a housing project. In 1990, the architect wrote to 
the defendant as regards its ‘abnormally slow’ progress and gave notice of the
plaintiff’s rights to determine the contract if the slow progress persisted. 
Subsequently, the plaintiff determined the defendant’s employment under the 
contract.
In 1991, the plaintiff was granted an injunction restraining the defendant from 
entering, remaining, occupying or trespassing on the site and from obstructing or 
disrupting the plaintiff’s endeavours to develop the site. The defendant thus appealed 
on the ground that the injunction ought not to have been granted before the dispute 
between the parties had been resolved. Also, the defendant contended that:- 
1. the plaintiff had not acted properly
2. it was difficult to assess the amount of work completed by the defendant 
when the injunction was granted and
244 [1991] 3 MLJ 269. 
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3. the injunction should be stayed since it was not a proper remedy as the matter
should go to arbitration. 
However, the court dismissed the appeal and held that injunction ought not to 
be set aside in this case. The judge had considered what would happen if this 
injunction was set aside.245 The judge stated that if the defendant was allowed to 
remain in possession of the site, it might have led to a stalemate and an ultimate
abandonment of the housing project after taking into consideration the amount of 
work completed by the defendant, the plaintiff’s position as a housing developer and 
the existence of third party (i.e. the house purchasers). 
The similar principle applied in the case of Vistanet (M) Sdn Bhd v Pilecon 
Civil Works Sdn Bhd 246 where the judge granted the injunction following the
judgment in Kong Wah’s case. In this case, the defendant (i.e. the contractor) delayed 
and suspended work by which the plaintiff (i.e. the employer) claimed that the
defendant had breached clause 25.1(i) of the PAM contract and had determined the 
defendant’s employment to seek another contractor to complete the remaining works. 
The difference between this case and Kong Wah’s case is that the defendant had 
removed those properties belonging to them at site after he received the
determination notice in which the court considered this as acceptance of the
determination by the contractor. Due to this, the plaintiff sought, inter alia, (a) a
mandatory injunction that the defendant gives possession of the site to the plaintiff;
(b) a mandatory injunction that the defendant leaves the site immediately; (c) a 
prohibitory injunction that the defendant be prevented from entering the site. 
245 This is explained in para 3.5 in chapter 3: where the judge must consider where the justice of the
case lies. In making his assessment, he must weigh the harm that the injunction would produce by its
grant against the harm that would result from its refusal. He is entitled to take into account, inter alia,
the relative financial standing of the litigants before him. If after weighing all matters, he comes to the
conclusion that the plaintiff would suffer great injustice if the relief is withheld, then he would be
entitled to grant the injunction especially if he satisfied that the plaintiff is in a financial position to
meet his undertaking in damages. Similarly, if he concludes that the defendant would suffer the
greater injustice by the grant of an injunction, he would be entitled to refuse relief. 
246 [2005] 6 MLJ 664. 
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The judge in this case found that the balance of convenience in this case 
favoured the granting of the injunctions in favour of the plaintiff, thus grant all the 
injunctions applied by the plaintiff. One of the consequence for not granting the
injunctions would be the defendant’s continued occupation of the site had harmed
and would cause irreparable harm if the defendant was allowed to occupy the site
without carrying out any work. The judge also held that if the defendant was allowed 
to remain in possession of the site, it would result in a stalemate and finally an 
ultimate abandonment of the project. Hence, the court found that it would be 
reasonable to return possession of the site to the plaintiff who could immediately 
employ another contractor to carry out and complete the unfinished works.
Similarly in the case of Royal Design Studio Pte Ltd v Chang Development
Pte Ltd247, where the determination by the employer was valid, it was held by Thean 
J that the contractor should not be permitted to remain in possession of the site after
determination and the employer should be at liberty to engage other contractors to 
continue with the construction of the houses. The court further held that even if the 
termination was wrongful, the contractor would still have to vacate the site and 
deliver possession to the employer.
Therefore, it is seen in these three cases that injunction is proper to be granted
to evict a contractor out of the construction site after the contractor had been 
terminated. Further to this, the question of whether the determination is valid is not 
so important to be considered. This is because if the determination is found to be
wrongful, damages could be an adequate remedy for the ‘wrongly determined’
contractor. Also, even if the determination is valid as shown in the second and third 
case, injunction can also be granted to evict the contractor out of the construction 
site. It is important to note here whether or not the refuse of injunction would
cause stalemate and an abandonment of the construction project. In this case, if 
the contractor remained on site, it would cause inconvenience for the other contractor
to continue the work on site. Thus, injunction ought to be granted.
247 [1991] 2 MLJ 229. 
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The above cases should be distinguished from the case of London Borough of 
Hounslow v Twickenham Garden Developments Ltd 248 . In this case, the judge, 
Megarry J, had decided that the court will not grant an injunction to remove the 
contractor from construction site during the construction period, unless the 
employment of the contractors had been validly determined. The court held that this
is because the court would not assist in the breaking of contractual obligations.
The difference between this instant case and the previous cases is that this 
case would not lead to stalemate and an ultimate abandonment of the construction 
project (or irreparable harm) if the contractor was to stay on site. This is because the
status of the plaintiff who was a local authority had no vested interest in the
construction project. Also, there was no third party involved in this instant case.
Thus, in such a circumstance, an injunction will be refused.
In a nutshell, it could be said that whether the injunction will be granted
depends on whether the refuse of injunction will lead to stalemate and an ultimate
abandonment of the construction project. If the answer is positive, injunction will be 
granted even though the disputes are still pending the outcome of arbitration, and 
vice versa.
Circumstance 2:
Where there is interference of the contractor’s properties on site, after he
determines the employer’s employment, prohibitory injunction is available to 
the contractor to restrain the employer from preventing the contractor from 
removing its own materials on site. 
In such circumstance, refusal to a grant of an injunction would cause a lot of 
hardship to the contractor to be deprived of the possession and enjoyment of their
248 [1971] Ch 233, [1970] 3 All ER 326. 
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property although there may be disputes after the determination. Also, the judge 
opined that even if the determination is ultimately found to be wrongful, damages
will be adequate in compensating the loss. It is more important to note that, it would
be a travesty of justice to deny the contractor’s right to its property.249 Therefore,
injunction ought to be obtained for recovery of properties. The recent case of 
Eshwara Engineering Sdn Bhd v Delta Structure Sdn Bhd250 can be used to illustrate
this circumstance.
In this case, the plaintiff had been awarded a contract by the defendant (i.e. 
the employer) for certain scaffolding works which included the supply of scaffolding 
materials and the manpower to do the necessary works. Mobilization of the 
equipment and workers commenced and payment was to be made within 30 days of
submission of a valid claim. Up to 1 July 2002, the defendant was allegedly indebted 
to the plaintiff and the plaintiff wrote to the defendant demanding payment of the
debt and gave notice of their intention to terminate the contract and to commence
legal proceedings for the recovery of the debt. The contract was subsequently 
terminated by the plaintiff.
The plaintiff filed a suit against the defendant for the recovery of the debt 
and, at the same time, filed the application to restrain the defendant from preventing 
the plaintiff from removing the plaintiff’s scaffolding materials which were still at 
the defendant’s worksite and was being used by the defendant’s other contractors. 
The defendant denied they were in breach of the contract and claimed they were not
liable to pay the plaintiff for the debt on the grounds that the claims and the progress 
certificate submitted by the plaintiff, though affirmed by the defendant’s project
manager, had not been signed by an architect and were not properly rubber-stamped.
The defendant argued that there were a number of issues to be tried in respect of the
plaintiff’s claim, and that they had a counterclaim against the plaintiff. The defendant
249 As per Balia Yusof JC in the case of Eshwara Engineering Sdn Bhd v Delta Structure Sdn Bhd
[2003] 4 MLJ 18. 
250 [2003] 4 MLJ 18. 
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further contended this application, if allowed, would determine a substantial part or 
the whole of the plaintiff’s action against the defendant. 
The court in this case had allowed the plaintiff’s application and granted the
injunction. Having perused the evidence, the court came to the conclusion that there 
certainly existed bona fide issues to be tried. While the plaintiff alleged a breach of
the contract by the defendant, the defendant had, inter alia, raised the issue of the 
validity of the claims. The court also held that the contract between the plaintiff and 
the defendant had been terminated. The scaffolding materials rightly belonged to the 
plaintiff and it would be most inequitable to allow the defendant or his other 
contractors to use those materials under these circumstances. Weighing these factors,
the court was of the view that the plaintiff would suffer greater injustice if relief was
denied. The injustice caused to the plaintiff was manifest and equity was on his side. 
The defendant would suffer no injustice if the interlocutory injunction was granted. 
On the other hand, the whole scenario will reverse if the determination is by 
the employer and not the contractor. This can be seen in the case of Vistanet (M) Sdn 
Bhd v Pilecon Civil Works Sdn Bhd251. In this instant case, after the determination by
the employer, the contractor had removed the properties on site despite that he 
disputed the determination. The court considered this as the acceptance of the 
determination and granted the mandatory injunction to the employer to compel the 
contractor to return all properties unlawfully removed from the site to the employer.
Further to this, it is important to note that standard form of contract252 will normally
provide that the contractor shall leave behind all the machineries and plants after the
determination by the employer for the continuance of the construction work. Thus, 
the contractor cannot not simply remove the properties on site. If the contractor does 
so, mandatory injunction would be granted to compel him to return the things
removed.
251 [2005] 6 MLJ 664. 
252 Clause 25.4 (i) in PAM form of contract; clause 51 (c)(i) in JKR form of contract and clause 44.3
(a) of CIDB form of contract. 
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From the cases discussed above, the contractor can be granted an injunction 
to restrain the employer from preventing him from removing his own materials on 
site after he had determined the employer’s employment while the employer can 
obtain mandatory injunction to compel the contractor to return properties removed
from site after the determination by the employer.
Circumstance 3:
When the guarantor refuses to release money under an unconditional performance 
bond when demand is made on the contention of the contractor’s breach, mandatory
injunction will be available to employer to compel the guarantor to release the
money under the bond, provided the procedural conditions in the performance bond 
have been fulfilled.
In such a circumstance, mandatory injunction will be available to employer
without the need to proof the breach because the court held that damages or other 
legal remedies will not be adequate or suitable in such circumstance. Also, it is found
that mandatory should be available to a party when another party has not done in 
accordance to the contract, i.e. release the money when demand is made.253 This is
shown in the case of Fasda Heights Sdn Bhd v Soon Ee Sing Construction Sdn Bhd 
& Anor254.
In this case, the plaintiff (i.e. the employer) entered into a building contract
with the first defendant (i.e. the contractor). Pursuant to the building contract, the 
second defendant (i.e. the bank) issued a bank guarantee in favour of the plaintiff. 
The bank guarantee stated, inter alia: “... which shall become payable by us 
immediately on receipt of notice in writing given to us ... in the event of the 
contractor ... failing to execute the works and/or in breach of contract”. The 
construction was going on smoothly for sometime but later on the architect issued
253 It should be noted that this principle only applies if the performance bond is unconditional
performance bond. 
254 [1999] 4 MLJ 199.
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notices to the first defendant requiring him to rectify various defaults. This was not 
done. As a result, the plaintiff issued a notice terminating the building contract and 
issued a demand against the second defendant on the bank guarantee. The demand
stated, inter alia: “the contractor has failed to execute the project works in 
accordance with the building contract and/or is in breach of the building contract”.
However, no response was received from the second defendant. The plaintiff made
an application seeking an order in nature of a mandatory injunction compelling the 
second defendant to release the monies to the plaintiff under the bank guarantee.
The court in this case allowed the application. The judge stated that the 
condition of the bank guarantee (i.e. insertion of the words “the contractor has failed 
to execute the project works in accordance with the building contract and/or is in
breach of the building contract”) had been complied with, therefore the second
defendant could release the monies when a demand was made on the bank guarantee 
by the plaintiff. The judge further stated that the conditions in the bank guarantee 
were purely procedural matters. Thus, this did not render the bank guarantee 
conditional in the real sense.255 Therefore, at this stage, there was no burden of proof 
placed on the plaintiff nor there was any obligation on the part of the second
defendant to inquire into the facts of the condition or require proof thereof. It was
sufficient for the plaintiff to assert clearly in the demand the condition stipulated in 
the bank guarantee. 
Hence, it is shown that when there is a breach of contract, e.g. failure of 
contractor to complete the work on time, the employer can obtain a mandatory
injunction to compel the guarantor to release money under the performance bond if 
255 The words used in the bank guarantee in this case ( “... which shall become payable by us 
immediately on receipt of notice in writing given to us ... in the event of the contractor ... failing to 
execute the works and/or in breach of contract”) means that the second defendant would be liable to
release the monies to the plaintiff immediately only upon the following conditions: (i) that the demand
was in writing; and (ii) the contractor failed to execute the work and/or in breach of the contract. As
regards the condition for the demand to be made in writing, such a condition was merely to regulate
the right to call on the guarantee and was therefore a purely procedural matter. It did not render a
guarantee conditional in the true sense. That being the position, the requirement to make the demand
in writing in this case did not render the bank guarantee conditional in the real sense [As per Steve
Shim J.]
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the guarantor refuses to do so. The case shows that if the performance bond is an 
unconditional performance bond, the employer, in this sense, need not proof that 
there is a breach of contract to succeed in his application. The employer merely needs
to satisfy the procedural conditions, i.e. submits the demand of performance bond in 
writing and states ‘the contractor has breached the contract’.256
On the other hand, the application of prohibitory injunction to prevent the 
guarantor from releasing money under the unconditional performance bond will fail
under the same circumstances. This can be illustrated in the case of Lotteworld
Engineering & Construction Sdn Bhd v Castle Inn Sdn Bhd & Anor257, Bocotra
Construction Pte Ltd & Ors v Attorney General (No 2)258 and Ramal Properties Sdn 
Bhd v East West-Umi Insurance Sdn Bhd259. In these cases, the applicant (i.e. the
contractor) had failed to seek a preventive relief to prevent the guarantor from 
releasing money under the performance bond on the ground that disputes regarding 
‘his breach of contract’ was not settled pending the outcome of arbitration.
The case of Lotteworld Engineering was an inter partes application by the 
plaintiff (i.e. the contractor) for an injunction against the first defendant (i.e. the 
employer) to prevent him from calling the performance bond. The plaintiff 
contended that performance bond is a conditional bond and that the second defendant 
(i.e. the guarantor) was only obliged to pay to the defendant upon proof that the 
plaintiff was in breach of the obligations under the building contract. Therefore, the 
plaintiff contended that the second defendant should be injuncted and restrained from 
paying the said sum of RM4.8m under the performance bond until the disposal of the 
arbitration proceedings. 
256 In the case of unconditional bonds, this would simply require the making of a written demand
rather than proof of the facts, for example, of default or failure to perform [As per Staughton LJ in the
case of IE Contractors v Lloyd's Bank [1990] 2 Lloyd’s Rep 496]
257 [1998] 7 MLJ 105. 
258 [1995] 2 SLR 733.
259 [1998] 5 MLJ 233. 
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However, the court did not agree with the plaintiff’s contention. The court 
held that the words of the performance bond were clear in the context and consistent 
with an immediate undertaking to pay on written demand without any protest by the 
plaintiff. The demand letter had carried with it representations that there had been a 
breach of the underlying contract supported with a long list of defaults by the
plaintiff. As the performance bond is equated to irrevocable letters of credit, the court 
would not disturb the established mercantile practice of treating the rights of the 
beneficiary to payment forthwith as equivalent to cash in hand. Thus, the court
dismissed the application for injunction to prevent the employer to call the bond. 
In the case of Bocotra Construction, the court made the similar decision after
analysing the case, i.e. refuse to grant injunction to prevent the guarantor from
releasing the money under the bond. The court concluded, inter alia, that the
performance bond was the unconditional on demand bond. Therefore, as long as 
there was an honest belief that the appellants had defaulted in performance of the 
contract, an ongoing arbitration on the disputes arising out of the underlying contract 
was not a ground on which to restrain the respondent (i.e. the employer) from calling 
for payment on the guarantee. Also, the court stated even if the balance of
convenience test propounded in American Cyanamid Co v Ethicon260 was applied in
this case, it would find that the balance of convenience did not favour the appellants 
because it was difficult to say when the arbitrator would arrive at a final award. 
Moreover, the employer could meet any damages that may be awarded if it transpires
that the call was misconceived.
Apart from the cases discussed above, the court in the case of Ramal
Properties also held that on-demand performance bond was only conditional upon
the beneficiary asserting the basis of the claim upon the issuer of the bond 
contending that there had been a breach of contract. Upon such a demand being 
made, the liability of the guarantor to pay under the performance bond was
immediately attracted. Therefore, it was held that in this case, the defendant (i.e. the
260 [1975] 396 AC 396. 
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guarantor) was liable to release the money under the bond once the plaintiff (i.e. the 
employer of the construction project) issued a demand.
Therefore, the above cases indicate that injunction will only be available to 
the employer to compel the guarantor to release money under the performance bond if 
the bond is an unconditional on demand bond. If the bond is conditional, real proof of 
default is needed, and injunction would not necessaryly be required in compelling the 
release of money under performance bond, as the justice clearly lies with the 
employer if there is proof of contractor’s default. On the other hand, interlocutory 
injunction might be available to contractor to prevent the guarantor to release the 
money under a conditional bond pending the outcome of arbitration. 261  This is
because proof for breach of contract is needed to demand the money under the bond. 
Circumstance 4:
When disputes in the building contract should not be settled in arbitration (i.e. the
are no arbitration agreement or there is issue of fraud), prohibitory injunction will 
be available to a party to restrain the other party from proceeding with the arbitration 
proceeding, provided there is no delay on part of plaintiff to obtain the injunction. 
Referring to the case of Bremer Vulkan Schiffbau Und Maschinenfabrik v 
South India Shipping Corp262, it was held that the courts have no common law 
jurisdiction to give an order which in nature revoking an arbitration. The jurisdiction 
is purely statutory. In Malaysia, the Arbitration Act provides two sources of power to 
the courts to revoke the arbitration proceedings that is Section 25(2) and 26(2). 
Section 25(2) provides that where an issue of fraud arises in a dispute between 
parties, the court may order that an agreement to arbitrate cease to have effect, and 
order the entire dispute be litigated in court. On the other hand, Section 26(2)
provides the courts with the general power to revoke an arbitration agreement where
the authority of a sole arbitrator or umpire appointed is revoked by leave of court or 
261 As in the case of Royal Design Studio Pte Ltd v Chang Development Pte Ltd [1991] 2 MLJ 229. 
262 [1981] 1 All ER 289. 
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where the sole arbitrator or umpire is removed by the court. Therefore, the court can
only grant injunction to party to revoke the arbitration proceeding, or in other words 
restraining the arbitration proceeding from going on, on the ground that there is fraud 
issue involved or the arbitrator had been removed due to misconduct.
The cases of Bina Jati Sdn Bhd v Sum-Projects (Bros) Sdn Bhd263, Lingkaran
Luar Butterworth (Penang) Sdn Bhd v Perunding Jurutera Dah Sdn Bhd & Ors264,
Daewoo Corp v Bauer (M) Sdn Bhd265 and Jak Kwang Builders & Developers Sdn 
Bhd v Ng Chee Keong & Ors266 are perhaps good to describe this circumstance. In 
Bina Jati’s case, the respondent appointed the appellant as its main contractor to 
construct a hotel and apartment project where they agreed that all disputes between 
them to be referred to arbitration. Dispute arose subsequently and they agreed to 
refer to arbitration and an arbitrator was accordingly appointed. However, after the
first preliminary meeting, the respondent’s solicitor gave notice to the arbitrator that
they would be making an application to the High Court to revoke the authority of the
arbitrator on the grounds that they wished to raise issues that they would not be 
suitable for arbitration. The respondent alleged that the appellant, the architect and 
the engineer were fraudulent. The respondent succeeded in the High Court in their 
application seeking, inter alia, an injunction to restrain the appellant from proceeding
with the arbitration on the ground of the allegations of fraud. The Court of Appeal
affirmed the decision of the High Court. On the contrary, if there is no such 
allegation, the injunction will be refused as shown in the case of Lingkaran Luar 
Butterworth.
Furthermore, it is found in the case of Daewoo Corp that injunction will be 
available to the party to restrain an arbitration proceeding provided that there is no
arbitration agreement with respect to the contract to which the disputes arose. In this 
case, the plaintiff (i.e. the main contractor) had engaged the defendant as its sub-
contractor for certain construction work, which was referred to as work order PRP-
263 [2002] 2 MLJ 71. 
264 [2005] 7 MLJ 204. 
265 [1998] 7 MLJ 25. 
266 [2001] 4 MLJ 391. 
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A-008. The sub-contract had arbitration clause (clause 34 in PAM conditions), which 
provided for disputes and differences between the parties arising under or in 
connection with the sub-contract to be referred to arbitration. Apart from work order 
PRP-A-008, the plaintiff issued 12 other work orders (which had no arbitration 
clause) to the defendant requiring them to be executed and completed.
Subsequently, disputes and differences between the parties arose relating to
the works provided under the 12 work orders. The defendant, purportedly in reliance
of clause 34 of the PAM conditions, referred the disputes and differences to 
arbitration. An arbitrator was appointed and the plaintiff then requested the arbitrator 
to enquire into his jurisdiction. The plaintiff contended that 8 of the 12 work orders 
did not provide for an arbitration agreement nor was there any incorporation of 
clause 34 of the PAM conditions. However, the arbitrator ruled, inter alia, that: (i)
since he had been lawfully and properly appointed, he had absolute jurisdiction on 
the arbitration proceedings; and (ii) the eight work orders were merely extensions or
variations of the original work order and therefore the conditions of the contract 
relating to the original work order would also apply to the eight work orders. The 
plaintiff applied to the High Court for a declaration that the arbitrator had no 
jurisdiction to arbitrate the disputes and for an injunction restraining the arbitrator
from proceeding with the arbitration. 
The judge in this case found much merits in the plaintiff application and 
allowed his application for the injunction. This is because the arbitrator had no 
jurisdiction to deal with the disputes as the arbitration clause under work order PRP-
A-008 did not cover disputes under other work orders. The mere reference to a 
contract containing an arbitration clause was inadequate to incorporate that clause
into another contract. There must be specific reference to the arbitration clause itself.
This case shall be distinguished from the case discussed below which related 
to delay on the part of plaintiff in obtaining for an injunction. As shown in the case 
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of Jak Kwang Builders & Developers Sdn Bhd v Ng Chee Keong & Ors267, the court 
will take into consideration whether there is delay on the part of plaintiff in obtaining
the injunction. If there were delay on the part of the plaintiff to apply for injunction, 
the injunction would be refused. This is called discretionary factor, which had been 
discussed in para 3.6.6 in chapter 3 
In this case, the plaintiff appointed the third defendant (D3) as his contractor 
to construct a building, which provided that disputes to be referred to arbitration. 
Subsequently, D3 determined his obligations under the building contract on the 
grounds that the plaintiff had not paid him. D3 wrote to the plaintiff informing his
intention to refer the dispute to arbitration and proposed the names of two arbitrators. 
However, the plaintiff did not agree to the appointment of any of the named
arbitrators but did not object to D3’s intention to refer the dispute to arbitration. The 
plaintiff again failed to nominate an arbitrator of his own choice causing D3 
requested the president of Pertubuhan Akitek Malaysia (D2) to appoint an arbitrator.
The plaintiff subsequently commenced an action (the first suit) against D3 as 
the sole defendant and sought, inter alia, for a declaration that the termination of the
building contract by D3 was invalid. Whilst D3 filed an application for stay of
proceeding under the first suit so that the disputes could be referred to arbitration.
The deputy registrar allowed D3’s application and first defendant (D1) had been thus 
appointed as the arbitrator.
Two meetings were called by D1 but the plaintiff refused to attend on the 
grounds that the matter was sub judice.268 The plaintiff then commenced another suit
(the second suit) and prayed, inter alia, an order of interim injunction to restrain D1, 
D2 and D3 from proceeding with the arbitration until the final disposal of the second
suit, and an order of interim injunction to restrain the D1 from taking any action 
267 [2001] 4 MLJ 391. 
268 Sub judice rule: A rule limiting comment and disclosure relating to judicial proceedings, in order
not to prejudge the issue or influence the jury.
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and/or conducting himself as an arbitrator until the disposal of the second suit as 
there was fraud issue involved. 
However, the court dismissed the plaintiff’s application on the ground that 
the injunctions prayed for in the second suit could have been brought up in the first 
suit and be disposed of accordingly. The court further opined that if the plaintiff had 
applied injunction in the first suit, the second suit would have been avoided. There 
had been delay on the part of plaintiff and the injunctions ought not to be granted. 
Also, the court held that it was not proper for the plaintiff to file two suits arising out
of one cause of action as it was tantamount to an abuse of the process of the court
and could cause embarrassment to all parties involved, including the court. 
When there is an application for injunction to restrain the other party from 
proceeding with the arbitration proceeding, the court will ascertain whether the
arbitrator has the jurisdiction or whether there is fraud issue involved in the
arbitration. If there is fraud issue involved in the arbitration as in Bina Jati’s case, or
there is no arbitration agreement in the building contract as in Daewoo Corp’s case,
the court will granted injunction to revoke the proceeding.
 However, in Jak Kwang’s case, the court does not ascertain whether there 
was fraud issue involved. The court mainly depended on the delay by the plaintiff to 
obtain the injunction in dismissing the application. This, indeed, shows that if there 
were no delay (i.e. the plaintiff applied the injunctions in the first suit), the
application may have been successful. 
77
Circumstance 5:
Where there is a risk of dissipation of sub-contractor’s asset by the main contractor 
after determination, Mareva injunction269 will be available to the sub-contractor,
provided the determination is invalid or wrongful.
As shown in Chapter 3, Mareva injunction can only be sought when there is a 
real risk of dissipation of assets and the applicant must show to the court that there is
a good arguable case.270 Failure in showing these two elements in the case will result
failure in applying such injunction. To illustrate this in the circumstance, the case of 
Petowa Jaya Sdn Bhd v Binaan Nasional Sdn Bhd271 is discussed. 
In the instant case, it had been held that retention of the sub-contractor’s 
assets after wrongful determination is a good arguable case. The court also found that 
there was a high possibility for the defendant (main contractor) dissipating the sub-
contractor’s retention sum after the wrongful determination, thus Mareva injunction 
was granted. The following will be the facts of the case. 
In this case, the plaintiff was the sub-contractor for certain road works and 
the defendant was the main contractor. The consideration for the defendant sub-
contracting the works to the plaintiff was 2% of all payment received for value of
work carried out by the plaintiff, with the plaintiff taking 98% of the same.
Thereafter, the defendant wrote to the plaintiff and terminated the contract between
them with the complaint of the work was not done diligently and regularly.
The defendant then, shown in his letter, not only refused to return all the 
equipment and appliances of the plaintiff, but proceeded to make use of them,
269 The details of Mareva injunction is provided in chapter 3. See the definition and principles
governing mareva injunction in para 3.3.5 and para 3.5.4 respectively.
270 Arguable case means that it is more than being barely capable of serious argument, but not 
necessarily one that the judge believes has got more than a 50% chance of success. 
271 [1988] 2 MLJ 261. 
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without the consent of and against the wishes of the plaintiff. Also, the defendant
was reluctant to make payment to the plaintiff for several previous payments which 
he had received for the work done and converted to his own use. The defendant 
argued that he was entitled to set off against the money so detained, with the amount
of damages suffered by him for breach of contract on the part of the plaintiff. Despite 
these, the defendant had further held a retention sum in connection with the said
work, in the sum of $ 700,000. Hence, the plaintiff sought a Mareva injunction to 
prevent his retention sum from being dissipated 
The court granted the Mareva injunction based on several points:- 
1. There was a good arguable point for Mareva injunction to be granted272: the
determination was invalid, as it was not supported by valid ground. The reason of 
the determination was merely defective work, which the breach could be 
remedied by deducting the retention fund, and not determination. The judge 
opined that the ground “failing to proceed regularly and diligently” should not in 
the context be stretched to mean defective work. The court considered this as
there was a good arguable point for Mareva injunction to be granted. 
2. There was solid evidence that the probity of the defendant could not be relied on, 
i.e. the undisputed detention and use of the plaintiff's equipment without the 
consent of plaintiff, and the undisputed detention of 98% of progress payments
without paying the same to the plaintiff with regard to the agreed retention sum.
The judge further opined that the defendant in this case would dissipate the 
agreed retention sum in question without paying it to the plaintiff, or dealing with it 
not for the purpose that was intended. The risk of dissipation was not just a mere
possibility, but almost a certainty. 
It can be noted that in this case, retention of sub-contractor’s asset after 
wrongful determination is one of the important factors in determining whether 
272 As explained in para 3.5.4 in chapter 3. 
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Mareva injunction will be granted in such circumstance. If the determination were 
valid, there would be no arguable point for the court to grant Mareva injunction.
However, it is also worth to note that Mareva injunction will only be available when 
there is a risk of dissipation of properties. Without such risk, Mareva injunction will 
not be granted. In short, in the circumstance where there is risk of dissipation of 
properties in conjunction with wrongful determination, Mareva injunction will be 
available to party who need to preserve his properties. 
Circumstance 6:
Mareva injunction will be available to sub-contractor where there is a risk of 
dissipation of sub-contractor’s asset by the main contractor where the main 
contractor refuses to pay the sub-contractor by alleging that the payment is 
disputed, provided the architect has certified the payment.
This circumstance is an additional discussion for the previous circumstance.
The difference between this circumstance and the previous one is that this 
circumstance does not involve wrongful determination, but merely the non-payment
by the main contractor. Similarly, Mareva injunction will be available to the sub-
contractor in this circumstance. This can be seen in the case of Letrik Vista (M) Sdn 
Bhd v Lian Fah Engineering Sdn Bhd273.
In this case, the defendant was appointed as “nominated subcontractor” to 
carry out certain electrical works in a luxury apartment project. Although the 
defendant had been appointed, the works were carried out in full by the plaintiff. The
defendant was not at all involved in the electrical works. The parties agreed that the 
defendant would retain 6.35% of the total of the plaintiff’s claims for the said works 
and the remaining 93.65% was to be paid to the plaintiff. The payment was made
without any objection by the defendant. Subsequently, even though the architect had 
certified the plaintiff’s payment, the defendant issued a letter disputing the plaintiff’s 
273 [2002] 3 MLJ 381. 
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claims, and thus making deduction on the sum claimed by the plaintiff. The plaintiff 
argued that the defendant did not have a cause of action to dispute the plaintiff’s 
claims and that only the architect for the project did. The plaintiff further claimed a 
balance of RM1,206,319.82 remaining outstanding from the defendant and sought a 
Mareva injunction while the defendant applied to set aside the ex parte injunction. 
The court allowed the plaintiff application for the injunction and dismissed
the defendant’s application. The court held that the defendant’s allegation was not 
valid as the only party who could make a valid deduction on the plaintiff’s claims 
was the architect. Thus, the defendant’s powers to re-evaluate and deduct the sums
claimed by the plaintiff was disputed, especially so since the architect had approved 
the claims forwarded by the plaintiff. Thus, this court held that the plaintiff had 
proven a good arguable case in such circumstance.
The court further held that the defendant ought to make the payment pursuant
to the contract between the parties and not to give unacceptable reasons for its failure
to do so or to make payment in a manner showing that the defendant was facing 
cash-flow problems. The court was thus satisfied that the plaintiff had shown that, if 
a Mareva injunction was not granted, there was a real likelihood that the defendant 
would remove its assets to evade the court’s judgment. Therefore, it satisfied the 
court that there is a risk of dissipation of the plaintiff’s asset by the defendant. 
In short, it could be summarized that Mareva injunction will be granted in the
event of non-payment by the employer (or contractor) to the main contractor (or sub-
contractor), provided the payment is undisputed and there is a real risk of dissipation 
of the applicant’s properties. The risk normally can be seen through the former act or
current financial condition of the employer (main contractor), e.g. cash flow problem 
of the employer, frequent detention of the contractor’s (or sub-contractor’s)
properties with no intention to return back, etc. 
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Circumstance 7:
When the contractor (or sub-contractor / supplier) need to secure his payment in the
event of the employer (or main contractor) has limited money to pay up his debt, 
Mareva injunction will be available to the contractor to freeze the only known
employer’s (or main contractor’s) properties, provided the payment is undisputed.
This circumstance can be illustrated with the case of Tansa Enterprise Sdn 
Bhd v Temenang Engineering Sdn Bhd274. This case shows that Mareva injunction 
can be used not only to preserve one’s own assets, it can also be used to freeze the 
creditor’s assets in order secure a payment.
In this case, the plaintiff was the supplier of bricks to the defendant, the main
contractor, in a project. The bricks had been delivered to the defendant but remained
unpaid. According to the plaintiff, the defendant had persistently failed to pay the 
plaintiff for the bricks supplied and the defendant’s cheque was returned. The project 
was completed and RM7,680,000 was paid to the defendant, leaving the retention 
sum of RM200,000 still owing by the owner of the project, Yangtze Kiang Bhd, to 
the defendant. The plaintiff obtained summary judgment against the defendant for
the sum of RM163,585.41 and a Mareva injunction to freeze the RM200,000, which 
was alleged to be the only known asset of the defendant.
The defendant appealed against the order for summary judgment and applied 
to set aside the injunction on the grounds that, inter alia, (a) there was no real risk of 
dissipation of the defendant’s assets; (b) there was no good arguable case and the
plaintiff had failed to disclose defendant’s defence of set-off and counterclaim; (c) 
the Mareva injunction was obtained for a wrong purpose. The defendant also applied 
for a stay of execution of the judgment pending the outcome of its counterclaim 
against the plaintiff for alleged breach of contract and claimed for: (i) liquidated and 
ascertained damages (LAD) of RM32,000 which the defendant paid to Yangtze 
274 [1994] 2 MLJ 353. 
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Kiang Bhd; (ii) transportation costs of RM400 incurred by having to buy 
replacement bricks; and (iii) overhead site expenses of RM121,800. 
The judge held that RM200,000 held by Yangtze Kiang Bhd appeared to be
the only known asset of the defendant. What happened to the RM7,680,000 paid to 
the defendant remained unexplained and the irresistible inference was that there was 
a risk that the defendant may dissipate the RM200,000, thereby frustrating the 
plaintiff of the proceeds of the action against the defendant. Also, the judge opined
that the plaintiff has a good arguable case. The court found that the counterclaim by 
the defendant was not bona fide. The court further rejected the defendant’s allegation 
of breach of contract by the plaintiff and held that summary judgment could and
should be made. From these, RM163,585.41 was the sum owed by the defendant 
which defendant had no right to set-off. 
Therefore, it is shown in this case that Mareva injunction will be available to
freeze the only known properties of a party to secure unpaid payment owned by the
party. This fact is important to be noted by the contractors or suppliers, especially 
those who normally do not get paid in the building contract. Knowing that the
injunction will be available to them and getting one in such circumstance, the risk of 
not getting paid when the employer has limited fund will be reduced or even avoided.
Circumstance 8:
When the employer refuses to set aside retention money in a separate trust fund, 
mandatory injunction will be available to the contractor to compel the employer
to do so, provided there is no substantiated head of deduction by the employer.
As in the case of Re Tout and Finch275, the provision in the building contract 
in relation to retention monies so as to create a trust in favour of the main contractor 
275 [1954] 1 WLR 178. 
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binding on the employer “can often be effective because in such cases [insolvency of 
either party, e.g. the contractor or employer] the money may be available and 
identifiable in the hands of a third party...” Therefore, if a separate trust fund had 
been created for the retention fund, it would safeguard the interest of contractor as 
well as the employer in the event of insolvency of either party.
This had slowly been incorporated in the building contract so that it becomes
the obligation of the employer to set aside the retention fund in trust in favour of the 
contractor. When the employer had failed to perform this obligation, the contractor 
may seek injunction to compel the employer to do so. As in the case of Rayack
Construction Ltd v Lampeter Meat Co Ltd276, the court held that “unless there were 
any special circumstances277, the plaintiffs were entitled to insist on the employer 
setting aside retention money in a separate trust fund for their benefit”.
Following this principle, Rhind J in the case of Concorde Construction Co 
Ltd v Colgan Co Ltd278, a Hong Kong High Court case, had granted a mandatory
injunction so that the employer would set aside the retention fund in a separate 
account for the contractor. In this instant case, the plaintiffs were main contractors to 
the defendants for the construction of a block of flats. The contract was in the 
Standard Form of Building Contract for use in Hong Kong 1976 (which was pari
material with the United Kingdom JCT Standard Form of Building Contract). The 
contract sum was HK$50,875,670.49 and there was a maximum retention fund of 
HK$2,427,183.52 in this contract. 
In December 1982, the architect issued a certificate of practical completion
by which time retention money deducted had reached the maximum value. 
Thereafter, Interim Certificates 18 and 19 (which also released half the retention
276 [1979] 12 Build LR 30. 
277 The special circumstances as discussed by the judge is that where there are substantiated heads of
deduction by the employer which are not disputed by the contractor or clearly stated in the architect’s
certificate, and the amount is almost equivalent to the retention fund. 
278 [1984] 29 Build LR 120. 
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money) were issued but neither was honoured by the defendants. The plaintiffs
commenced proceedings in March 1983 claiming, inter alia, the amounts due on 
Interim Certificates 18 and 19. The defendants defended the proceedings, inter alia,
on the grounds of alleged defects totalling at least HK$2,082,049. The defendant 
further alleged that the plaintiffs did not make good any defects listed in a schedule 
delivered by the architect and as directed by the architect.
In April 1984, the plaintiffs issued a summons seeking an injunction ordering 
that the defendants should pay all retention money into a separate back account and 
restraining the employer from applying the money otherwise than in accordance with 
the trust specified in clause 30(4)(a) of the contract conditions. The paragraph read: 
“The Employer’s interest in any amounts so retained shall be fiduciary as trustee 
for the Main Contractor . . . and the Main Contractor’s beneficial interest therein
shall be subject only to the right of the Employer to have recourse thereto from
time to time for payment of any amount to which he is entitled under the 
provisions of the contract to deduct from any sum or to become due to the Main 
Contractor.”
The court granted the injunction and held that the defendants were not 
entitled to have recourse to the trust fund simply because of their contention that they
were entitled to such money by reason of the defects alleged. The judge opined that 
the defendant’s case was arguable but speculative, in the sense that it was a matter
for speculation whether the defendant would ultimately succeed in proving its 
contentions, and thus ought not to defeat the plaintiffs’ request. The court also held 
that in such circumstance, an injunction to force an employer to set up a trust fund of 
retention moneys should normally be granted “as of course” in certain familiar
situations which keep recurring, where that there were no substantiated heads of 
deduction to which the employer was entitled to have resort. 
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Apart from that, the attraction of granting an interim mandatory injunction in 
this case for the purpose of setting up a trust fund is that it forestalls the risk of 
injustice to the main contractor if the employer becomes insolvent, while at the same
time protecting the employer against the defaults or insolvency of the main
contractor through the device of retention money. That is to say that Condition 30 
(provision relating to retention sum)279 was that it preserves the position of both the 
employer and the main contractor, pending the resolution of disputes between them. 
The judge found that the contention on behalf of the employer that it would suffer an 
injustice if it turned out ultimately that money was due from the main contractor was 
met by the countervailing argument which could be advanced for the main contractor 
to the effect the main contractor can also suffer an injustice if it turned out ultimately
that there was a sum due to it from the retention monies.
Above all, the court found that there was no evidence to show that the 
employer was financially sound. In such circumstance, the contractor was entitled to 
seek the protection afforded to him by Condition 30. Rhind J further stated that “It is
ridiculous to suggest that the main contractor can only insist on the trust being set up 
if it can adduce evidence of some shakiness in the employer’s financial position. If 
the main contractor had to wait till such evidence was forthcoming it would often by
then be too late to take steps which would result in the fund being secured.”
As to the defence that made by the employer, which stated that the main
contractor did not make good any defects listed in a schedule delivered by the 
architect, the court found that this did not make the main contractor’s hands be 
regarded as not sufficiently clean in which the idea embodied in the equitable maxim
of “He who comes to equity must come with clean hands”280. This is because, in the
279 Condition 30(4)(a) “The Employer's interest in any amounts so retained shall be fiduciary as
trustee for the Main Contractor . . . and the Main Contractor's beneficial interest therein shall be
subject only to the right of the Employer to have recourse thereto from time to time for payment of any
amount to which he is entitled under the provisions of the contract to deduct from any sum or to 
become due to the Main Contractor.”
280 This means that if the plaintiff, when applying for the injunction, must conduct properly, or else the
court can refuse the grant of injunction. The detail will be available in para 2.4 in Chapter 2.
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judge’s opinion, challenging an architect’s certificate does not cause dirt to adhere to 
the hands of a party so doing as the architect’s certificates are not conclusive. 
In addition to that, it is to note that the injunction in such circumstance can
be obtained at any time. Repetitive requests for the retention fund to be kept in a 
separate fund at the time of each interim certificate are unnecessary to make the 
application for injunction succeed. This can be illustrated by referring to the case of
JF Finnegan Ltd v Ford Sellar Morris Developments Ltd (No 2)281.
In this case, the plaintiffs (Finnegan) contracted with the defendants (Ford 
Sellar) on JCT 80 to carry out works. Clause 30 of the contract provided for interim 
payments to be made by Ford Sellar to Finnegan on the basis on interim certificates
issued by the architect. Under clause 30.4, Ford Sellar was entitled to deduct 
retention at a stated percentage and exercised their right to do so from interim 
payments made. Also, clause 30.5.3 stated that: 
“The Employer shall, to the extent that the Employer exercises his right under 
clause 30.4 if the Contractor of any Nominated sub-Contractor so request, at the 
date of payment under each Interim Certificate place the Retention in a separate 
banking account … and certify to the Architect with a copy to the Contractor that 
such amount has been so placed …”
The plaintiff, having known to the clause, did not request the employer to set 
aside the retention fund in a separate account until the Certificate of Practical
Completion had been issued. Then, the plaintiff applied to the court for a mandatory
injunction to compel the employer to do so pursuant to the building contract. The 
defendant contended that the demand made by the plaintiff was too late. The 
defendant further argued that Finnegan had waived their right to require Ford Sellar 
to place the retention fund into a separate account or were estopped from doing so. 
281 [1991] 27 Const LR 41. 
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However, the court granted the injunction and held that Clause 30.5 did not 
place any restriction on the time in which the contractor must make his request that
retention money be placed in a separate account. Such a request may be made at any 
time, and repetitive requests at the time of each interim certificate were unnecessary. 
Moreover, the facts did not support the defendants’ contention that Finnegan had 
waived their rights to require that the retention money be placed in a separate bank
account or that Finnegan were estopped from relying on their contractual rights. 
From all these, the court held that it was right to grant the relief sought by Finnegan. 
Therefore, it is said that the grant of interim mandatory in such circumstance
as in this instant case will balance the injustice to both parties, which satisfies the
purpose of equitable relief, i.e. just and convenience. The application of injunction 
will succeed even though there is no repetitive request by the contractor to the
employer when the interim payment, in setting aside the retention fund in a separate 
account. However, follow the judgment in this case, if there are substantiated heads 
of deduction by the employer (which are not disputed by the contractor or clearly
stated in the architect’s certificate – normally would be LAD) and the amount is 
almost equivalent to the retention fund, the interim mandatory injunction would have 
been refused. This is because the grant of injunction would contravene the rule that 
“no injunction can be granted, it being the invariable practice of the court not to 
order security for the payment of a disputed debt”. This can be shown in the case of 
Henry Boot Building Ltd v The Croydon Hotel & Leisure Co Ltd282.
In Henry Boot Building’s case, the plaintiffs were engaged by the defendants
as building contractor and they entered into a contract. Subsequently, disputes arose 
which were referred to arbitration and the plaintiffs then sought a mandatory
injunction ordering the defendants to pay retention money amounting to £355,179 
into a separate bank account. However, certificates had been issued by the architect 
entitling the defendants to liquidated damages in excess of the retention money. In 
view of this, Judge Thomas, the trial judge, refused to grant the injunction and held 
282 [1985] 36 Build LR 41, [1986] 2 Const LJ 183. 
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that the effect of the certificates issued had discharge the defendants from any 
obligation to set aside a separate trust fund. The plaintiffs then appealed. 
The court of appeal dismissed the appeal as well. It was held that, although 
the employer was under an obligation in the contract to set aside amounts retained as 
a separate trust fund and that obligation could be enforced by the grant of a 
mandatory injunction, no such injunction could be granted at a time when the 
employer was entitled to deduct a greater amount of liquidated or ascertained 
damages because there was no subsisting obligation to appropriate and set aside.
Also, the plaintiffs were bound by certificates issued by the architect unless and until 
they were set aside. Therefore, the court would not grant injunction unless there were
evidence showing that the architect certificates were defective. 
To conclude, the contractor will be granted mandatory injunction to compel
the employer to set aside the retention money in separate trust fund provided that 
there is no substantiated head of deduction by the employer. It can be seen that, the 
injunction can be obtained in such circumstance at any time, even after Certificate of 
Practical Completion had been issued. The applicant could not be said to be estopped
to request the employer in setting aside the retention fund in a separate account in 
favour of the contractor. 
Circumstance 9:
Prohibitory interlocutory injunction is available to the employer to restrain the
presentation of winding up petition by the contractor in the event of non-payment (of 
interim payment, damages, etc.), provided the ‘debt’ owed is disputed.
In this circumstance, injunction is given to the employer as to satisfy the rule
that “no order would be given to secure the payment of a disputed debt”. 283
283 Order here means order to initiate winding up notice under the Company Act. 
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Furthermore, the court in such circumstance would find that there is a serious
question to be tried as the person must be a “creditor” and the debt must be “due” in 
order to initiate winding up notice under the Company Act. In this circumstance,
since the amount due is still disputed, the contractor, who presents the winding 
petition, is not “creditor” and does not fall within the ambit of the said section. 
Balance of convenience will lie with the employer in such circumstance as it will
cause greater injustice and inconvenience to the employer if the amount owed was
found not to be a “debt due”. Also, if the petition is presented against the employer,
the statutory restrictions which would arise make it virtually impossible to carry on 
its own business activities. This circumstance will be illustrated with the case of
Malayan Flour Mill Bhd v Raja Lope & Tan Co284 and Multimedia Development
Corp Sdn Bhd v Pembinaan Purcon Sdn Bhd285.
In Malayan Flour Mill’s case, the defendant firm was engaged by the plaintiff 
to construct and maintain the Civil and Building Works for Broiler Breeder Farm. 
After sometime, disputes and differences arose between the parties and such disputes 
and differences were referred to arbitration pursuant to the building contract. 
Subsequently, the arbitration award had been issued which was found to be in favour 
of the defendant. According to the decision of the arbitrator, there was a total sum of 
RM2,067,863.85 owed by the defendant to be paid to the plaintiff.
Despite the decision of the arbitrator was final, the plaintiff had filed an 
action in court in order to set aside the award. The plaintiff contended that the 
amount of RM2,067,863.85 (which was stated in the award) was genuinely disputed. 
Pending the suit, the defendant intended to present a winding up petition against the
plaintiff. The plaintiff, thus in this case applied for an injunction to restrain the
defendant from presenting any petition to the court for the winding up of the plaintiff
on the grounds that any presentation of or proceeding with a winding up petition
against the plaintiff was unlawful and an abuse of the process of the court and also 
284 [2000] 6 MLJ 591. 
285 [2006] 2 MLJ 653. 
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because there was a genuine dispute as to the sum claimed by the defendant in the 
statutory demand pursuant to Section 218 of the Companies Act 1965. 
The court in this case allowed the application and held that a winding up 
petition should not be used as a mean to enforce payment of a debt which is bona
fide disputed, otherwise it would be an abuse of the process of the court. Also, the 
court found that there was a serious question to be tried as there was a bona fide
dispute as to the debt claimed. The balance of convenience also lied with the 
plaintiff. The court found, inter alia, that the presentation of a winding up petition 
and its advertisements as required by the Companies Winding up Rules 1972 would
cause irreparable damage to the plaintiff given that the business and credit reputation 
of the plaintiff would be immeasurably harmed and injured by the presentation and 
advertisement of the petition which could not be compensated in damages. Further, 
in the event of the banks being advised of the winding up petition, the plaintiff’s 
bank account might be frozen and this would have adverse effect on the plaintiff’s
business operation and financial position. As a result, the injunction was granted. 
Referring to the recent case of Multimedia Development Corp, the application
for injunction to restrain the contractor from presenting a petition for the winding up 
of the employer had also been allowed. The difference between this case and the 
previous case was that the injunction applied in this case was to restrain the
defendant from exercising his legal right to present a petition (an interlocutory 
injunction to restrain the defendant from doing acts alleged to be in violation of the
plaintiffs’ legal right) while the previous case was an injunction to restrain the
presentation of a winding up petition. The plaintiff in this instant case need not prove 
there is a serious question to be tried but merely there is a prima facie case.
In this case, the defendant (the contractor, Purcon) failed to receive payment
amounting to RM5,721,387.97 from the plaintiff which alleged to be the work done
for a construction project. The defendant then sought a summary judgement (Shah 
Alam Suit) for the above sum. However, the plaintiff had successfully obtained a
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stay of execution of the summary judgment. Subsequently, pursuant to the summary 
judgment, Purcon issued a statutory notice under s 218 of the Companies Act 1965 to 
the plaintiff to demand the payment of a sum of the judgment sum. Thus, the plaintiff 
applied for an injunction to restrain Purcon from presenting the winding up petition 
against him until the final determination of Shah Alam suit. 
The judge allowed the plaintiff’s application on the ground that it was 
certainly an abuse of the process of the court to petition the plaintiff upon the basis of 
a debt which was bona fide disputed. Therefore, the plaintiff was not allowed to do 
so before the summary judgement had been sought as the sum was still in dispute. 
Also, the judge found that there is a prima facie case as it is shown that there was a 
bona fide dispute by the plaintiff in relation to the statutory demand and that the
plaintiff was solvent. Thus, the court made its decision to grant the injunction. 
On the other hand, if the court found that the ‘debt’ is not disputed, the 
injunction will be refused. This can be seen in the case of JB Kulim Development Sdn
Bhd v Great Purpose Sdn Bhd286. In this case, the plaintiff was a housing developer
in respect of a housing project and appointed the defendant as its contractor. Disputes 
subsequently arose between the parties as to the progress of the housing project. 
Architect’s certificate had been issued but the defendant failed to make payment.
Thus, the defendant served on the plaintiff a notice under s 218 of the Companies
Act demanding a sum of money allegedly due under interim certificates in respect of 
the work done by the defendant (the debt). This was the plaintiff’s application to 
restrain the defendant from filing a winding up petition. The issue for determination
was whether the plaintiff may obtain an injunction against the impending threat of a 
winding up petition brought by the defendant. 
The court in this instant case dismissed the application of the plaintiff as the 
plaintiff failed to contradict his indebtedness to the defendant, which was a material
286 [2002] 2 MLJ 298. 
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issue in this case. The affidavits filed by the plaintiff clearly indicated that there was 
an admission of the debt by the plaintiff. Further, in the defendant’s affidavit, the 
defendant had exhibited documents wherein the plaintiff had admitted the
indebtedness and had undertaken to secure payments to the defendant. Therefore, 
since the documents (the evidence) pointed to the fact that the plaintiff was indebted
to the defendant, there was no bona fide dispute to the debt. Thus, application for 
injunction ought to be dismissed.
From the cases discussed, it is known that when there is a threat where the 
contractor intends or has in the suit, to present a winding up petition against the 
building employer to claim a disputed sum, the employer will succeed in applying 
for an injunction to restrain the contractor from doing so until the sum had proved to 
be undisputed. However, if the ‘debt’ submitted by the contractor is found to be not 
disputed when presenting the petition, injunction will be refused. 
Circumstance 10:
When the employer, in a pure turnkey contract, tries to take or use the drawings 
produced by the contractor, prohibitory injunction will be granted to the turnkey 
contractor to restrain the employer from doing so. 
Such circumstance is shown in the case of High Mark (M) Sdn Bhd v Pacto 
Malaysia Sdn Bhd287, where the court held that the balance of convenience lied with 
the plaintiff since the drawings were the contractor’s properties. Therefore, if the 
court refuses to grant injunction, it would cause greater injustice to the contractor. 
In this case, the defendants had entered into a turnkey contract with the
plaintiffs for the construction of a five-storey office building and a factory. In 
pursuance of the said contract, the plaintiffs employed three consultant firms to
287 [1987] 2 MLJ 85. 
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produce architectural, structural mechanical and electrical drawings. Later, the 
defendants by letter to the plaintiffs terminated the turnkey contract. The plaintiffs
claimed that those drawings and designs belonged to them as the turnkey contractor 
and they were part of the service contracts between the plaintiffs and the consultants. 
Thus, he had succeeded in obtaining an ex parte injunction to prevent the employer
from using the drawings. This was the appeal case by the employer to set aside the 
injunction. The employer maintained that the plaintiffs were acting as agents on their
behalf in the matter of the engagement of consultants for the project and accordingly,
the drawings prepared by the consultants belonged to them.
However, the judge in this case held that since the contract was based on pure 
turnkey contract, the drawings and designs were the legal responsibility of the 
plaintiffs as a turnkey contractor. The court further held that there was nothing in the 
contract to suggest that the plaintiffs were the agents of the defendants. Therefore, 
the plaintiffs were an independent turnkey contractor and in that capacity they 
engaged the services of the consultants. Also, since the plaintiffs employed the three 
consultant firms in connection with the turnkey contract, all the drawings and designs 
prepared by the consultants were the properties of the plaintiffs. 
Circumstance 11:
When the employer had seized the contractor’s plants and intends to sell them,
prohibitory interlocutory injunction will be granted to the contractor to restrain
the employer to do so, provided that the loss sustained by the employer upon 
forfeiture had not been ascertained. 
Provisions for forfeiture or seizure is the right to which usually conditional 
upon default by the contractor. This mean that a building contract that contains 
forfeiture or seizure provisions would entitle the employer to seize, use or sell the
contractor’s plants in the event of contractor’s breach. In ordinary circumstance, it is 
stated by Wallace (1979) that no injunction will be granted to restrain the exercise of 
the power given by a forfeiture clause, for the contractor can be amply compensated 
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in damages if the forfeiture is wrongful.288 However, if the loss sustained by the 
employer has not been ascertained, injunction will be available to the contractor in
restraining the employer to do so. This is illustrated by the case of Garett v Salisbury 
and Dorset Railway289.
In this case, the contractor had entered into a contract with the employer in 
which the material terms were as follows: There was a power of forfeiture in the
event of delay or default by the contractor, with the power to take the work out of the
contractor’s hands and use the plant and materials, and it was also provided that the 
employer might apply any moneys to the contractor would otherwise be entitled in 
satisfaction of losses or expenses caused to the employer by the contractor’s default; 
and further, that the plant and materials which at the time of the delay or default 
should be in or about the site of the works should thereupon become the absolute 
property of the employer and should be valued or sold, and the amount of such 
valuation or of the proceeds of such sale be credited to the contractor in reduction of 
the moneys (if any) recoverable from him by the employer.
Subsequently, the employer took the work out of the contractor’s hand and 
brought an action for breach of contract. By the terms of the contract, the employer
might sell the contractor’s plant and apply the money in or towards the satisfaction of
losses and expenses. However, the court held that the employer could not do so until 
it was proved that losses and expenses had been sustained. Thus, an injunction was 
granted to restrain the employer from removing and selling the plant pending 
arbitration.
_________________________________________________
288 Wallace, D.I.N., “Hudson’s Buildings & Engineering Contracts Including the Duties and
Liabilities of Architects, Engineers and Surveyors.” 10th Edition. (London: Sweet & Maxwell, 1979,
pp. 712. 
289 [1866] LR 2 Eq 358. 
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The above has shown several circumstances which the injunctions are 
available to the parties in a building contract. Some of them are circumstances which 
directly related to the right under a building contract but some of them are relevant to
the parties in a building contract when seeking to protect their rights or enforcing
payment. The discussions, although not comprehensive, may be guidelines for the
parties when seeking injunctions in High Court. 
Despite all those circumstances discussed above, it is worth to note, although 
not within the scope of this project report to discuss in detail, in what circumstances
the injunctions will be refused in building contract. During the cases review, the
writer had encountered the following circumstances (in which the injunction will be 
refused):-
1. When the employer intends to deduct disputed LAD from the interim 
payment before the final determination of the arbitrator and the contractor 
seeks a prohibitory injunction to refrain the employer from doing so. 
In such circumstance, the court in the case of Arab Malaysian Corp Builders 
Sdn Bhd & Anor v ASM Development Sdn Bhd290 refused to grant injunction
on the ground that this was an action for money and not falling under the 
Specific Relief Act. Hence, injunction does not relate to the payment of
money and any action in seeking injunction for recovery of money will fail.
2. When the contractor intends to evict the employer, who has interfered the 
construction process, from the construction site. 
In such a circumstance, several cases show that injunction will not be given 
to the contractor to evict the employer from interfering with the construction 
work at site. The court satisfied in the case of Pekeliling Triangle Sdn Bhd & 
Anor v Chase Perdana Bhd291 that there was no serious issued to be tried as
290 [1998] 6 MLJ 136. 
291 [2003] 1 MLJ 130. 
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the issue would be only the interference with construction work by the 
employer which could adequately compensated by damages. In the case of 
Aramin Sdn Bhd v Juta Rasmi (M) Sdn Bhd (Adam Bin Mat Sam, 
Intervenor) 292 , the court found the same. It was also held that if the 
contractor was not in the capacity to complete the construction work, it 
served no purpose for the plaintiff to apply an injunction in such 
circumstance.
3. When one party intends to compel a third party to join an arbitration
proceeding, e.g. the main contractor apply to the court for an injunction to
compel the consultants to join the arbitration between him and the employer.
In such circumstance, the case of Lingkaran Luar Butterworth (Penang) Sdn 
Bhd v Perunding Jurutera Dah Sdn Bhd & Ors 293 shows that such an
injunction will not be granted to the plaintiff as the court has no jurisdiction to 
compel any third parties of the arbitration agreement (includes consultants or 
sub-contractors) to agree to be joined in the arbitration proceedings between
the parties to the arbitration agreement. The judge opined that “while the court 
has always had the power to consolidate actions, it is not the same with 
arbitration. Under the Arbitration Act, unless the parties agree, the arbitrator 
himself cannot order consolidation or concurrent hearing”.
4. When the employer intends to compel the execution of building works. 
In such circumstance, the case of Taylor Woodrow Construction (Midlands)
Ltd v Charcon Structures Ltd294 shows that the court will not ordinarily grant 
a mandatory interlocutory injunction to compel the contractor to build on the 
ground that it requires constant supervision of the court. This is because this 
circumstance falls under the categories of “injunction when refused” under 
292 [2005] 4 MLJ 536. 
293 [2005] 7 MLJ 204. 
294 [1982] 7 Const LR 1. 
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Section 54(h) of Specific Relief Act, which provides that “injunction cannot 
be granted to prevent the breach of a contract the performance of which
would not be specifically enforced”. This would mean that since a building
contract that requires constant supervision of the court cannot be enforced by 
specific performance, it cannot also be subject to a mandatory injunction.295
4.3 Conclusion 
The above discussions show 11 circumstances in which the injunctions 
(prohibitory, mandatory and Mareva injunctions) will be available to the parties and 
4 circumstances in which injunction would not be available to the parties in a 
building contract. The findings are found to be in parallel with the literature review. 
It shows that injunctions can be granted when all the conditions mentioned in 
Chapter 2 and 3 had been satisfied, e.g. inadequacy of damages, balance of 
convenience lies on the applicant, etc. 
Despite all these, attention is drawn to note that the circumstances may only 
be the guideline to show the circumstances where the court ordinarily grants the
injunction. As what mentioned by Rhind J in the case of Concorde Construction Co
Ltd v Colgan Co Ltd296, the judge will ordinarily grant injunction “as of course” in 
certain familiar situations which keep recurring. Therefore, the circumstances
discussed are the situations which had kept recurring for the past 10 years. Perhaps, 
the court will continue to grant injunctions in the similar circumstances.
295 In the case of City Investment Sdn Bhd v Koperasi serbaguna Cuepacs Tanggungan Bhd [ 1985] 1 
MLJ 285, the court held that specific performance cannot be decreed to contract which requires
constant supervision of the court.
296 [1984] 29 Build LR 120. 
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However, the grant and refusal of injunction still depends on the merits of 
each case. The judge may still refuse to grant an injunction in the circumstances
stated and discussed in para 4.2 when the court exercises its discretionary power. 
This is indeed outside the capacity of the writer to discuss it one by one as the 
discretionary matters in every case varies.297
In conclusion, the writer would say, “damages are always the main remedy
for the parties in building contract in the event of breach. And, the equitable 
remedies (e.g. injunction) are considered as “less common” or in other words, 
“extraordinary” remedies for parties in building contract”. Thus, this project report, 
which focuses on injunction, intends to enhance the knowledge in this particular 
area. The discussion, although may not be comprehensive, intends to highlight to the 
parties when they could succeeding in applying the equitable remedies, i.e. the
injunction.
297 However, the writer had indeed discussed some discretionary factors in para 4.2, e.g. injunction
will be refused if there is delay on the part of the plaintiff to apply it (as shown in the case of Jak
Kwang Builders & Developers Sdn Bhd v Ng Chee Keong & Ors [2001] 4 MLJ 391). 
Chapter 5 
CHAPTER 5 
CONCLUSION AND RECOMMENDATIONS 
5.1 Introduction 
This chapter is the last chapter that summarizes the finding of the research 
according to the research objective. It also contains the problems encountered during 
the research as well as the recommendations for future researches. 
5.2 Summary of Research Findings 
Overall, the objective of this research had been achieved through the 
documentary analysis of law journals. It is found in the research that the there are 11 
circumstances which the injunction will be available to the parties in a building 
contract while 4 circumstances are found to be not available to the parties. The 
findings are shown in the table 5.1 as follow:- 
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Those circumstances above show that where all the principles governing the 
injunction, as discussed in chapter 2 and 3, are satisfied, injunctions will be given. In 
all those circumstances, damages are found to be an inadequate remedy for party, and 
the balance of convenience lies with the plaintiff who applies for the injunction. 
5.3 Problem Encountered During Research 
The main and only problem in writing up this project report is the 
insufficiency of time. There is only 8 weeks’ time provided for this research.
Everything needs to be done in a very fast manner, especially during the data
collection process. This results in less cases being found to support the findings. If 
there were more time give, perhaps the circumstances illustrated will be more
comprehensive and thorough. 
5.4 Future Researches
The followings are some recommendations for future researches: - 
(a) Research regarding another type of equitable remedy, i.e. specific
performance. The circumstances in which specific performance will be
available to parties in a building contract can be discussed in the future
research.
(b) This research discusses all types of injunctions in brief. Perhaps, future
research can focus on 1 type of injunction, so that more detail explanations
can be provided.
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5.5 Conclusion 
As a conclusion for all, injunction is found to be an equitable remedy which 
is extraordinary. The right of injunctions is not naturally arisen from the building
contract itself. It is the supplement remedy for the parties in the event of the 
inadequacy of other remedies such as damages, quantum meruit, etc. In fact, it is a 
remedy provided by the statutory 298 and is only available to parties when the 
circumstances show that it is just and convenience to do so.
In determining the question of “should an injunction be granted in this case”,
it must first establish whether other legal remedies are inadequate the circumstances
in that case. If the legal remedies are sufficient, injunction will be refused, and if the
legal remedies are inadequate, injunction may be given. However, consideration 
must be made to where the balance of convenience lies with. Injunction will not be 
granted if it is found that its grant will cause hardship or inconvenience to the 
defendant. The research done which shows several circumstances that injunction will 
ordinary be granted may be some guidelines to parties in a building contract in 
finding the answer for the above question.
298 Specific Relief Act 1950. 
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